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PREFACE. 


I HAVE explained) in a place where it is likely to 
I'Cceivo more attention than in a preface, the object of 
this book) and the use which I intend to be made of it. 
I have now only to add a word or two os to its form, 
and its arrangement. 

Its form is that of Leetures : and in fact a good deal of 
what the book at present contains formed part of a series 
of Lectures delivered to h small class of Hindoo and 
Mahominedan law students in Calcutta, in the y^ar 1870. 
It would have cost me no additional trouble to diyest the 

book of that form, but I have preserved i^ for this 

% 

reason :—it enables me to speak in the first person, and 

• ^ 

thus to show more clearly than I cotdd otherwise do^ how 
far 1 have depended on the labours of oth^s, and how 
far I must take the whole responsibility of what I have 
said upon myself. 

The arrangement is obviously defective j and this^ in a 
work which professes to be a contribution (however small) 
to the scientific study of law, is a serious admission. But 
I do not think it possible to enter here into an explana* 
tioii of the cause of this defect. I have indicated it very 
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partially^ in one particular^ in a note at the commence 
ment of Chapter V. What I maintain is, that when a 
work is written on English Law, which is complete in 
point of arrangement, the long series of labours which 
are now just commencing will have been brought very 
nearly to a conclusion. 

Lokdok, October^ 1871. 



CONTENTS. 


Intbocuction 





ix 


(Jhaptkr I. General Conception op Law . 

II. Sources of Law . . . . 

III. Relations which arise out op Law 

IV. Primary Duties and Obligations . 

V. LlABtUTY .... 

Vr. Grounds op Non-Liability 

VII. Ownership .... 

VIII. Possession .... 

IX. Servitudes or Easements 

X. Prescription and Limitation . 

XI. Sanctions and Remedies 
XII. Procedure . . . .' 

Appendix A ..... . 
Appendix B ..... . 



1 

19 

41 

71 

77 

125 

159 

165 

192 

201 

230 

245 

257 

259 








INTRODUCTION. 


In order that this work may accomplish, to any extent, 
its very limited object, it is absolutely necessary that it 
should be understood from what point of view of the 
study of law it is written, and what is the particular use 
which it is intended to serve. 

For this purpose it ie necessary to bear in mind that, 
until very lately, the only study of law known in England 
was that preparation for the actual practice of the pro¬ 
fession which was procured by attendance in the chambei's 
of a barrister or pleader. The Universities had almost 
entirely ceased to teach law; and there was nawhore in 
England any faculty, or body of learned persons, who made 
it their business to give instruction in law after a systematic 
method* Nor wore there any persons desirous of learning 
law after that fashion. Forensic skill, skill in the art of 
drawing up legal documents, and skilfulncss in the advice 
given to clients, were all that was taught, or Icamt, by a 
process of imitation very similar to that in which an appren¬ 
tice learns a handicraft, or a schoolboy learus o game. 

This method of training produced its natural results. 
The last rays of learning seemed to be dying away from 
English Law with the old race of conveyancers and 
pleaders; the only lawyers of eminence who were un¬ 
disturbed by the bustling activity of the courts. The 
Chancery lawyers as a rule have retained a higher standard 
of culture than those of the Common Law Bar ; and at both 
Bars there always were, and still are, to be found many men 
of eminent attainments in all departments of knowledge. 
But the law itself is, at present, little influenced by these 
attainments, and no one would venture to assert that they 
lie ill the direct path of a successful professional career. 
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This is hot the place to consider the effect of this 
decay of legal learning, and exclusively ‘ pTofessional ’ 
trtdning, either upon the profession itself, or upon the 
law, or upon the judges who administer the law. Nor 
is it the place to consider the causes which have led men 
to seek for a higher standard of legal knowledge, and thus 
to a revival of the demand for a systematic education 
in law, apart from professional training. 

All 1 have now to take notice of is that, as a natural 
consequence of this demand, the Universities of Oxford, of 
Cambridge, and of Xjondon are taking active steps to re¬ 
constitute the study of law as part of their course. 

But it is only with the earliest, and, what I may call, 
the preliminary portion of a lawyer’s education that a 
University has to deal. Towards imparting directly 
that professional skill of which I have spoken above, 
no University or Faculty of Law can do anything 
whatever. That must he done elsewhere and at a 
later stage. I am indeed one of those who are persuaded 
that the skill in question will be at least more easily 
acquired, if not carried even to a higher point than it 
has at present reached, afl;cr such a preparation and 
grounding as a University is able to give. But the only 
preparation and grounding which a University is either 
able, or, I suppose, would be desirous to give, is in law 
considered as a science; or at least, if that is not yet 
possible, in law considered as a collection of principles 
capable of being systematically ^arranged, and resting, 
not on bare authority, but on sound logical deduction; 
all departures from which, in the existing system, must 
be marked and explained. In other words, law must be 
studied in a University, not merely as it has resulted from 
the exigencies of society, but in its general relations to the 
several parts of the same system, and to other systems. 

But it is not sufficient simply to take a resolution to 
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teach law in this way. Experience shows that to establish 
a study on this footing we must have hooks and teachers 
specially suited for the purpose. At present, of the first 
we have scarcely any. I do not wish to say a word in 
disparagement of the books which are now-usually read 
by students; I only wish to observe, that with two or 
three notable exceptions, i*hich cover, however, but little 
ground, they belong to that period of the study of English 
Law which is now passing away, and that they are only 
suited to assist in the acquisition of professional skill \ 
this being the object which master and student have 
hitherto kept steadily and exclusively in view. 

The first two or three generations of those who take to 
the study of law after the new fashion will undoubtecUy 
find this a considerable difficulty in their way. It mun 
be many years before the scattered rules of English Law 
ai-e gathered up and discusBe<l in a systematic and orderly 
treatise; and for some time to come students of law will 
find themselves obliged to work a good deal with the old 
tools. Nor does it follow, because these tools are not 
quite perfect, that they are to be discarded as useless. 
The actual state of the English Law on a variety of sub¬ 
jects is laid down with clearness, brevity, and precision 
in several elementary works ; and though it is very easy to 
exaggerate the use of acquiring a knowledge of the exist¬ 
ing rules of law; though this knowledge, standing alone, is 
only part of the skill of which I have spoken above, and 
will always be far better acquired in a barrister’s chambers 
than in the lecture room of a professor; though this 
knowledge is emphatically not that which it is the chief 
object of the preliminary training which I have now under 
consideration,—yet the existing law is (if I may use the 
expression) the raw material upon which the student has 
to begin to work. Being told that the law contains such 
and such a rule, it will be his business to examine it, to 
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.^scertain wb'enco it sprung^ its exact import, and the 
measure of its application. Having done so, he must 
assign to it its proper place in the system; and must 
mark out its relations with the other parts of the system 
to which it belongs. This will require a comparison with 
analogoiis institutions in other countries, in order to see 
how far it is a deduction irdin those principles of law 
which arc generally deemed universal, and how far it is 
peculiar to ourselves. For this purpose some acquaintance 
with the Roman Law will be at least desirable, if not 
absolutely necessary j because tbo principles of that law, and 
its technical expressions, have largely influenced our own 
law, as well as that of every other countiy in Europe ^ 
^It is for students of law who occupy the position 
indicated in the above observations that this book is 
intended, and I repeat that it is absolutely necessary that 
those who use it should bear this in mind. ^ I have pre^* 
sumed that they are in the course of making acquaintance 
with the more elementary rules of English Law; that 
they are desirous to understand those rules, and to know 
something of their origin and relation; not merely to use 
them as weapons of attack or defence. This difficult, but 
by no means uninviting inquiry is the one in which I have 
made some attempt to assist them. 

^ This is the great difficulty of Indian law students. They can 
hardly be expected to make themselves generally acquainted wibli 
the Roman l^aw. But 1 do not think that it is at all impossible for 
them, even with a very slight knowledge of Latin, to obtain a useful 
insight into some of its leading principles. Being most desirous to 
render some asHintAZice to this class of students. T have simplified, as 
much as poaeibic, the references to the Roman Law. 
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CHAPTER X. 

General Concbptiok op Law. 

1 . Law 18 a term wliich is used ia a variety ofOeneroi. 

cotjoepiiott 

different meanings, but widely as these diner, there runs of Law. • 
tliroughout them all the common idea of a regular suc^ 
cession of events, governed by a rule, which originates 
in some power, condition, or agency, upon which the 
Buccession depends. 

2 . The conception of that law which wo are about Pari of the 
to consider—the law of the lawyer—is contained within of apoiitioal 
and forms part of the conception of a Political Society. 

Fully to develope the ideas comprehended under the 
term political society would require a very long dis* 
cussion. Nor is this full developcment necessary for 
our present purpose. 

3 . For this purpose it is sufficient to obseiwe some CfaAractor* 
of its most striking features; and one that mainly dia- political 
tinguishes a political society from other associations 

men is, that in a political society one member, or a 
certain definite body of members, possesses the absolute 
power of issuing commands to the rest, to which com¬ 
mands the rest are generally obedient 

4 . It is desirable to observe that this, though a 
characteristic of a political society, does not belong to 

B 
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it excluaiyelj, bo as to serve as a definitioii of it. Though 
Dot, however, a distinguishing characteristic of a poU- 
f tical society, it is a marked and conapicuous one; just 
as the habit of walking erect ia a marked and con¬ 
spicuous characteristic of the human race. But, in the 
seme way as animals otlier than man have been known 
to walk erect, so societies other ill an political ones are 
known, of which the members arc in the habit of obe¬ 
dience to a ruler, who is acknowledged to have the 
right to issue and to enforce his commands. The asso¬ 
ciation called a * family' has existed in many countries, 
and possibly still does exist in some, in such a form 
that, just as iu a political society, the members of it 
are in the habit of complete obedience to its head, who 
has the absolute right to enforce, and actually docs 
enforce, that obedience. 

Wbat 5. It is the body of commands issued by tbo rulers 

'of a political society to its members, which lawyers 
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call by the name * Law.’ It is only necessary to modify 
this conception of the term, as used by lawyers, by ex¬ 
cepting two small and very insigniixeant classes of the 
commands so issued. Very rarely notifications in the 
fpnn pf ^commands are issued by the rulers of a political 
society, which are nevertheless not enforced : as, for 
Instance, rules of rank and precedence in society, orders 
tq wear mourning when a great person dies, and so 
forth. These are no part of law in our sense of the 
term. So also the rulers of a political society some- 
jtimes, but very rarely, address a command to a par- 
rticular individual or individuals by name. Such occa¬ 
sional and specific commands are not properly comprised 
under the term law, which, as we have said, involves 
the idea of a general rule, applicable to all cases which 
cPme under a common class. 
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Most of the orders issued hj the Sovereign through the 
ordinary legal tribunals are not strictly laws, being com* 
mands addressed to individuals by name. But though 
these commands are not laws, the tribunals which issue 
them are called legal tribunals, the action of such tri¬ 
bunals is comprised under the general term law, and 
persons engaged in the business there transacted are 
called lawyers. And these terms are correct. For 
though the commands ultimately issued by these tribu¬ 
nals are addressed to individuals by name, they are not 
original commands, but the pre-arranged consequences 
of other commands, which are general, and which are 
therefore law. 

6. A special order of forfeiture of property, as a 
punishment for open rebellion, is an instance of a com¬ 
mand which is not a law, though issued by the rulers 
of a political society? so is such an Act of Parliament as 
the 2 9 Yict. c. 20, for imlemnifying Mr. Forsyth againirt 
certain penalties j or such an Act of the Legislative 
Council of India as Act xiv. of i860, which relates to 
the titular King of Oudh. 

7 . We thus arrive at a conception of the term law, Bnnmvtj 
which may be summed up as followa That it is 

general body of rules, which are addressed by the rulers of 
a political society to thb members of that society, and 
which are generally obeyed. 

8. The aggregate of powers which is possessed by the 
rulers of a political society is called Sovereignty. Thai 
single ruler, where there is one, is called the Sovereign; • 
the body of rulers, where there are several, is called the | 
Sovereign Body, or the Government, or the Supreme 
Government. The rest of the members of a politick 1 
society, in contradistinction to the rulers of it, are called ; 
Subjects. 
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9 . Tlie Queen of England is sometimes called tlie 
I Sovereign, but Ibis is only out o^qmrtesj^ The ruling 
power of Great Britain and her dependencies is the 
sovereign body, consisting of the Queen and the Houses 
of Parliament. This use of the word ‘Sovereign’ as a 
title of honour, not expressing exactly any political condi¬ 
tion, is DOW very common in Europe. 

1 ®* That this is the true conception of law is now 
pretty well established; though it is only very I'ocently, 
and after much discuBsion, that all the obscurity in 
which the conception was iuvolv^ has been swept away 
The subject has been exhausted by the late Mr. John 
Austin in his Lectures on the * Province of Jurispru¬ 
dence ; ’ and what I have stated above are his con elu¬ 
sions^. These couclusions have been since generally 
accepted by English jurists, and many of them rest upon 
arguments drawn from Austin's celebrated predecessors, 
Hobbes and Jeremy Bentham. They in no way depeud 
on the theory of utility, discussed and advocated by 
Austin, iu his second, third and fourth Lectures; as the 
interposition of that discussion in an inquiry to which, 
strictly speaking, it docs not belong, has led many persons 
erroneously to suppose. 

11 . But ]>ersonB who do not either doubt or deny 
Austin's conclusions, very often lose sight of them. For, 
unfortunately, common language is not yet so framed as to 
mark out clearly the distinctions which he has insisted 
upon. So that we find in almost every page of history 
angry disputes/ which have arisen out of the supposed 
eonflictii^ authority of the laws set by human sovereigns, 
the laws set by Ood, the laws of morality, and the laws of 
nature. Every modem political controversy contains some 
appeal from the law as it exists, to what are callsd' the 

^ See tbs first, fifth azkl sixth Lectures. ^ 
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inherent rights and liberties of man; that is, rights 
and liberties deriyed from a higher authority than the 
Sovereign. 

12 . Such a conflict of laws proceeding from different No such 
authorities, if it existed, would undoubtedly contradict posaibte. 
those ideas of a political society and absolute sovereignty 
from which we have derived our definition of law; and 
perceiving this contradiction, various writers have at* 
tempted to qualify their definition of law, so as to include 
in it, not only the law set by the sovereign body to its 
subjects, but some one or more of the other laws just now 
mentioned. And as the subject has been generally die* 
cussed on religious and political grounds, we find placed 
above the laws which proceed from the Sovereign, some¬ 
times the laws of Qod, sometimes the laws of nature, some¬ 
times the dictates of morality, just as such an appeal best 


suits the particular ideas which it is desired to inculcate. 

13 . It was the object of Austin in his lectures on the illation 
‘ Province of Jurispiiidence ^ to shew, that, to whatever sub- Iaw and 
jects other than the commands of the sovereign authority 
we may apply the term law, they are not that law with 


which the lawyer has to deal. The lawyer, as such, has 
only to deal with the express or ^acit^fiammanda.-aC« 4 he 
sovereign authority; wlu^’^g, • becau se -it ia..imposed-by 
a definite au^ority upon definite persons^ AnaUa^lls 
Po8jtjstJ;<aw, and he shews very clearly the distinction 
between positive law and the divine law, or moral law, 
or law of nature, or whatever term may be used to 
express the ideas of what ought to be, as distinguished 
from what is* 


14 . Both the legislator and the la^er will no doubt 
constantly find themselves engaged in ethical discussions, 
but this Austin shews not to arise from any confusion 
between the boundaries of Law and Ethics. The functions 
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of the le^latjr arc in reality not U^l but moral . With 
him the primi^ is, what ought to bCj,and he 

only inquires what is, in order to suit bis provisions to 
the law already in force, and to moke himself Intelligible. 


No polUical 
or religiottf 
theory In* 
rcSfed incur 
ooiiception 
of lew. 

♦ 


UoToroientj 
not caiiMle 
oflUoUfttiOD 

hr lev* 


With the laun/er^ on the other hand, what is, is always the 
primary iaqairy, and there nia inquiry 8top8> unless the 
case be one, in which the commands of the sovereign 
authority are indefinite or obscure; in which case, in a 
manner which will be hereafter more fully explained, the 
lawyer resorts to a consideration of what ought to be, os a 
standard to which he assumes that the sovereign authority 
would always seek to conform, 

15, It appears then tliat this is really a question of 
terms. When I speak of law, I mean that law, which is 
set by a sovereign authority to a political society; by a 
political society I mean a nation, which is in the habit of' 
obedience to that sovereign authority. If the nation re¬ 
fuse obedience, or obey some other authority than this, it 
either ceases to be a political society, or the sovereign 
authority is changed. 

16, No theory of religion, or of momls, or of politics, 
is involved in these views of law. They are alike true for 
Hindoos, Mahommedans, and Christians; for the subject 
of a monarchy and the citizen of a republic. They merely 
mark out the field of labour for the lawyer; they leave 
clear the field of politics and rel^on for the statesmau 
and the priest. It is only when one or the other seeks to 
outstep the proper boundaries of his office, that he will 
find himself in confiict with these principles. 

17, It is of coui'se Lttle more than a truism, to assert 
from tills point of view, that, as Bentham ^ and Austin ^ 


V ^ Fnigment on GovernmeDt, ■. % 6 ; vol. i. p. a88 of Bowring^s 

edfdon. 


* Leet. ri, pp, iji and 285 (third ed.). 
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have shewn, and Blackstone^ has been forced to admit, the 
sovereign authority is supreme, and, from a purely legal 
point of view, absolute. No doubt we commonly speak of 
some governments as free, and of others as despotic; and 
it would be idle to deny that those terms have important 
meanings; but they do not mean that the powers vested iu 
the one arc, in the abrogate, loss than the powers vested 
in tho other. As Bcntham.has pointed out, the distiuc^ 
tion between a government which is despotic, and one 
which is free, turns upon circumstances of an entirely 
different kind; ‘ on the manner in which the whole mass 
of power, which taken together is supreme, is in a free state j 
distributed among the several ranks of persons that are j 
sharers in it; on the source from whence their titles to it j 
are Huccessivcly derived ; on the frequent and easy changes ' 
of condition between governors and governed; whereby 
the interests of one class are more or less indistinguishably 
blended with those of the other; on the responsibility of 
the governors; on the right whicli the subject has of 
having the reasons publicly assigned and canvassed of every 
act of power that is exerted over him/ But to speak of 
the authority of the supreme body being limited, or of 
tlieir acts as being illegal, is, in Bentham's opinion, a 
simple abuse of terms. 

18 . There is only one limitation of supreme authority Limiutioa 
which ^atham thinks possible, namely, ‘ by expi'ess con- 
veiition. I am incluied to doubt, whether the real effect 
of such a convention would be anything more than a 
redistribution of power. Bentham has elsewhere * shewn 
the fallacy of irrevocable laws, and there must be, there¬ 
fore, some body which has the power to revoke, or, in ex¬ 
ceptional coses, to set aside even the most fundamental 


^ See infra, sect. 34, note. 


• VoL ii. p. 401. 
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principles; and in that body the supreme authority will 
reside* For instance^ it was no doubt intended to limit 
the authority of the President and Congress of the United 
States, by the fifth ailicle' of the Constitution* But it is 
Austin’s opinion, that the effect of that article is to place 
the ultimate sovereignty in the States’ governments, tahcn 
as forming one aggregate body, and to render the general 
government, consisting of the President and Congress, as 
well as the States’ governments, taken severally, subordi¬ 
nate thereto 

19. There would still be this peculiarity in the United 
States’ Constitution, that the ultimate sovereign power 
was generally dormant, and was only called ittto active 
existence on rare and special occasions. I do not say that 
this is inconsistent with supreme sovereignty, or with our 
conception of a political society; but it is a peculiarity. 
And the exact nature of the American Constitution may 
possibly, in relation to certain questions of international 
law, become a topic of further discussion. 

20. It is this peculiarity in the American Constitution, 


1 This article provides that Congress, whenerer two-thirds of both 
Houses shall deem it necessary, shall propose amen din ents to the 
Constitution, or, on the application of the legislatures of two-thirds of 
the several states, shall call a convention for proposing amendments, 
which, in either case, sliall be valid to all intents and purposes, as 
part of tho Constitution, when ratified by the legislatures of three- 
fourths of the several states, or by conventions in three-fourths 
thereof, as the one or the other mode of ratification may bo proposed 
by Congress. See also Art X. of Amendments to the Constitution. 

^ Lect. vi. p. (third ed.). So too Mr. Mountague Bernard says ; 
‘ Behind both general and local authorities there is a power, intricate 
in respect of its machineiy, and extremely dtfificuU to set in motion, 
requiring the concurrence of three-fourths of the States acting by 
their legislatures or in conventions, which can amend the Constitu¬ 
tion itself. This power ie unlimited, or very nearly so/—KeutraUty 
of Great Britain during the American War, p. 43. 
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which cives the Supreme Court of the Uuited States its Punetions of 
® j the Supremo 

apparently anomalous character. Of course, whatever may Courts how 

be tlie efieSt of the Articles of the CoDstitutiou upon the 

question, whether the sovereign powers of the President 

and Congress are delegated or supreme, those provisions * 

would fall far short of the object they were intended to 

secure, if there were not some ready meauB of declaring 

when they had been violated, and that all acts in violation 

of them wore void. This function has accordingly been 

exercised by the Supreme Court; and if Austin is right 

in considering the President and Congress as not supreme, 

this is only an ordinary function of a Court of Law. The 

acta of every authority, thort of the supreme, are everywhere 

submitted to the test of judicial opinion as to their ' 

validity. It nuiy, therefore, be perhaps doubted whetlier 

Do Tocqueville is correct in calling this funct^n of 

American judges an ^ ImmeDse political power It is, if 

Austin is correct iu his view of the American Constitution, 

not a political power at all, but precisely the same power 

as any court is called upon to exercise, when judging of 

the acts of a subordinate legislature. The High Courts in 

India, for instance, exercise a similar power, when judging 

of the acts of the Governor*General in Council. And it 

might be claimed as one of the advantages of Austio’s view 

of the American Constitution, that it makes the position 

of the Supreme Court capable of a clear definition; and 

thus renders the transition from a strict judicial inquiry 

to considerations of a political character, when the validity 

of acts of the Government is called in question, though 

still far from improbable, at least lees easy. 

21. Moreover, if the power of the Supreme Court is 
correctly described as a political power at all, I doubt 
whether it has not been exaggerated Should the Supreme 

' Democracy Iu America, chap. vi. 
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Court and the Pre^dent and Congress ever reaUy measure 
their strength, it must be romemberod that bj the Consti^ 
tution ^ the President nominates, and with the *advice and 
consent of the Senate aiipoints the Judges of the Supremo 
Court, to hold their office during good behaviour This 
woulvd probably be taken to mean, that they could ho 
removed after conviction, upon impeacliment for miscon¬ 
duct. They are thus appointed by, and are responsible to, 
the very persons to whom they would by the hypothesis 
be opposed; and wbo by the hypotliesis are tyrannicaP. 
Now it is not at all impossible that, so long as the Supremo 
Court preserves its high character for integrity and inde¬ 
pendence, it may serve many very useful ]>urpose8 \ but it 
seems to me to go too for to say, as Dc Tocqucville says, 
that ^ the power vested in the American courts of justice 
of pi^ouncing a statute to be unconstitutional, forms one 
of the most powerful barriers which has been ever de¬ 
vised against Uie tyranny of political assemblies.’ I 
think Bentham, in the pass^e I have just now quoted, 
has much more correctly stated the tiue securities ogsvinst 
tyranny, whether of individuals or of political assemblies, 
so far as it is possible for this j^rotectiou to be constitu¬ 
tionally secured. These secur ities Americans enjoy to the 
fullest extent, coupled with certain national sentiments of 
perhaps even greater importance. 

22. It is also necessary to observe, that what I have 
said as to the supremacy of the sovereign authority, which 
is the purely l^;al view of the relation between subjects 

’ Art. II. sect. a. cl. t. ^ Art. III. aeot. 1. 

* 1 assume this, aod abo that the 'Freatdent, the Senate, and 
tiie House of Representatives are acting urianiinouBly in their 
opposition to the Supreme Court. As a check on each oiher 
these separate bodies can act to any extent. And it is upon 
their tyrannical action that an external check of some kind iM> 
required. 
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and tbeir rulera, does not in any way rei)resent tlua rela¬ 
tion in many of ita most important aspects. Though for 
legal purposes all sovereign authority is supreme, as a 
matter of fact the most absolute goverament is not so 
powerful as to be unrestrained. Tliough not restrained 
by law, the supreme rulers of every country avow their 
intention to govern, not for their own l>enefit, or for the 
benefit of any particular class, but for the beue6t of tlie 
members of the society generally; and they cannot altO' 
gether neglect tlie duty which they have asBuuiied. In 
our own country we possess nearly all the institutions, 
which have been above referred to as tlie characteristics 
of a free government. A regular machinery exists for 
ii.troduciug into the ruling body persons taken from all 
clufses of the community, and for changing them, if the 
measures of those in power become distasteful. Libeity 
of the press is everywhere conceded. The humblest 
subjocts, though they may have no defined power, hn\e a 
right to mect> and to state their grievances, provided they 
do not disturb the public peace. And the Government 
hardly ever refuses to iisteu to such remonstrances, though, 
through ignorance and selfishness, they not unfrequently 


tui’n out to be unfounded, or to represent but very feebly, 
if at all, the real interests of the community at large. 

23. 'We must also distinguish the independence ofP^ntonv 
the sovereign body itself, from the independence of the sormitm 

, , - * power are 

members who happen to compose that body. The Queen, r^eneraiiy 

the Members of the British Parliament, the Viceroys oflsw^ 

India and of Ireland, the President of the United States 

of America, are all subject to the same general laws as 

ourselves i only for reasons of convenience the process 

against them in case of disobedience is somewhat different* 


24* I have dwelt upon these practical qualifications of Importimw 
the doctrine of the supremacy of the sovereign authority, ptendiu^ 
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to arm tlie actud rulers of a 
country with unlimited powers; to destroy m distinction 
between free and despotic governments; and to absolve 
the holders of power from all responsibility. It does 
nothing of the kind. Even where no attempt has been 
made, as in America, to bind the exercise of authority by 
a special set of rules, or to submit it, as in France under 
the Republic and the Second Empire, to the popular wilP, 
powerful cheeks exist upon the exercise of arbitrary 
authority, which are none the less effectual become they 
do not belong to the province of law. 


because it has been thought 


DeiegEtioiiof 25. Having then established that the sovereign body, 
*^^^***^*^’ as such, is independent of law, and that the sovereign 
body lays down, as positive law, the rules which are 
to regulate the conduct of the political society which 
it governs, the inquiry into the relation of rulers and 
their subjects would, for legal purposes, seem to be com¬ 
plete. It would be a simple relation of governors and 
governed. 

26. But, in fact, this simple state of things is no* 
where known to exist. Not only does * the sovereign 
body find it necessary to employ others to execute its 
commands, by enforcing obedience whenever particular 
individuals evince a disinclination to obey the law; 
but in almost every country authority is delegated by 
the sovereign body, to some person or body of persons 
subordinate to itself, who are thereby, empowered, not 

^ The Constitution of the Fourteenth of January 1851, does not, 
like that of the Fourth of KoTomber 1848, contain the empty 
declaration ' that the sovereignty resides in the whole mass of 
French citizens taken together' (Art. I), but it attempts to give 
effect to a eimilar notion by declaring the right of the. Emperor 
(then called President) to appeal to the people at large (Art. V): at 
best a misty plirase, and open to evety possible abuse. 
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merely to caj^y out the sovBrcigu commands in particular 
cases, but to Exercise the sovereign power itself, in a far 
more general manner; sometimes extending even to the 
making of rules, which are law in the strictest sense of 
the term. 

27. When the sovereign body thus substitutes for its 
own will the will of another person, or boily of persons, it 
is said to delegate its sovereignty^. 

28. There is scarcely any authority even to execute 

a spcciilo command, wliich is conferred by the sovereign gated by 

t 1 • X • X X 1 xv X xt Sovereign- 

body m terms so precise, as not to leave something to the 

discretion of the person on whom it is conferred. On the; 

other hand, there is scarcely any delegation of sovereignty 

which is so general and extensive, as to leave the exercise 

of it, at any time, completely uncontrolled. And it would 

be easy to construct out of the powers usually delegated 

to others by the suvereign body, a continuous series, 

advancing by insensible degrees, from the most precise 

order, where the discretion is scarcely perceptible, up to 

a viceregal authority, wliich is very nearly absolute. Any 

attempt, therefore, to divide these powers accurately into 

groups, by a * division founded on the extent of the 

authority conferred, must necessarily fail. 

29. It is, however, common to mark off and classify 
some of the more extensive and general of the delegated 
powers by describing them as * sovereign^ or legislative j’ 
or (in order to distinguish these delegated powers from 
the powers of the supreme sovereign body itself) as 

* subordinate sovereign' and ^subordinate legislative;' 
whilst the powers which arc specific are described as 

* judicial' or ^ executive.' The term ‘ administrative,' 
so far as it has any definite meaning at all, seems to 
be used to describe powers, which lie somewhere between 

^ AuBtin, Lecture vi. vol. i. p. (third edition). 
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the powers which are more general, and those which are 
more specific. 

30, No harm results from the use of these terms, 
which are sometimes couvenient, if it be borne in mind 
that they do not mark any precise distinction. They are 
just as useful as the terms ^ great' and ‘ small,' ‘ long* and 
* short/ but are not more precise. 

31. To confer the power of making laws is the most 
conspicuous mode of delegating sovereign authority, and 
it has been sometimes spoken of as if it were the only 
mode. But it is not so. The Viceroy of India, when 
he declares war, or makes a treaty, exercises the sovereign 
authority as directly and completely as when, in conjunc¬ 
tion with his Council, he passes an Act. So the Lieutenant* 
Governor of Bengal, when he grants a pardon, exercises 
a peculiar prerogative of sovereignty. So every Judge, 
from a Justice of the Peace in England up to the Lonl 
Chancellor, from a Moonsiff in India up to the Judges of 
a High Court, exercises a power which in its origin, and 
still theoretically, belongs exclusively to the Sovereign, 

and which was at one time considered the most eon* 

% 

spicuous attribute of sovereign authority’. 


Oriffin of 32. It would be by no means out of place, by way of 
Bocietioa. illustrating our conception of law and of a political society, 
if we were at this point to inquire, how it was that people 
first came to be governed by a sovereign authority; how 
it was that one man came to make laws for another \ 
why this, which wa9 the practii^ of the earlier associa¬ 
tions of men, is still the characteristic of every political 
society; in short, to inquire into the origin and founda¬ 
tion of government. It is indeed the practice of most 


* Infra, sect. 53. 
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writers on law to commence their works with some 
statements on this head. 

33. We find, however, that so far from there being conflicting 

. • • • . 1 * notions m 

a ay clear and precise views on tuis Bubject which a to it. 

student can be asked to accept, the views of one author 
flatly contnulict those of another; so that, if I were now 
to attempt anything in this direction, it would be neces¬ 
sary to defend every assertion by long and wearisome 
arguments. 

34. Of course one must submit to this, if the inquiry Not noces- 
is a necessary part of the subject. But contrary to what cum 

is generally supposed, a very slight ^consideration will 
shew that it is not so. Authors whose views ore in many 
respects diametrically opposite, and who hardly agree 
upon a single other point, Blackstone and Bentham, for 
instance, still arrive at this result, that the sovereign 
authority is supreme'. That is really all that the lawyer 
requires for his concejition of law j the rest he can work 
out for himself. 

35. Wo arc at liberty therefore to pass over this topic, 
and I shall do so, merely indicating how the controversy 
stands. And I cannot do this better than by contrasting 
the views of the two great leaders of English opinion on 
this subject. 

36. Blackstone^, speaking perhaps of the present 


^ Blrwki^tone says (Commentaries, toI. L p. 4S) of governments 
that, ' however they began, or by what right soever they Bubdat, 
there is and must be in all of them a supreme, irresistible, absolute, 
uncontrolled authority, Jf> which the jitra summi imperii, or the 
rights of sovereignty, reMe,* Benttaam’s opto ion 1 have already 
quoted; supra, sect. 17. 

^ Commentaries, voh t. p. 47. Bhickstoiie here adopts the 
Views of Hobbes, but he uses language far less precise than the 
original. See sect. 3 of the ' Elernenta PhUosophie,’ in vol. ii. of 
Molesworth's edition of the collected Latin Works. Tliis derivation 
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^foundation rather than of the origin of gOTemment, says 
that their foundations are laid in the w ants and fears of 
indiridnala; that the necessity of protection is what keeps 
men in subjection/and that an agreement for protection 
/ on the one hand^ and obedience on the other, is always 
I understood and implied in every state. 

37. Bentham, in the pamphlet called ^ A Fragment on 
Gk)yernment\’ contests most strongly this notion of an 
im])Ued contract between govornors and governed, and uo 
one can for a moment doubt that he has done so success¬ 
fully. For his own part ho would base govcniment on its 
claim to secure th^ greatest happiness of all those whose 
inlerwtTs ni quesffdtf; and probably many who would not 
accept all the principles of the utilitarian scliool will 
accept this as the true, os it undoubtedly is the avowed, 
basis of the claim to govern. As to the historical inquiry, 
Bentham probably never troubled himself at all about it, 
aud Blackstone thought it was hopeless. 

38. Subsequently Austin drew a clear line between 
such inquiries and the province of jurisprudence: but it is 
not a little remarkable that he should have somewhat 
marred the eifect of his own work, by inserting in the 
midrt of it a discussion, which, it appears to me, is by his 
own shewing extraneous to the matter he had in hand. 
By so doing he has overstepped his own boundaries, just 
at the point where he had been at the most pains to draw 
them. But he this as it may, Austin has established that 
the question—what is the origin and foundation of govern¬ 
ment ? is in truth oot a legal question at all, and that the 

of government hoxa a fieiitious agreement Js the second of what 
Austin considers to be Hobbes’ two * ci4>ital errors.* See a note 
to the Sixth Leoiare, where the value of Hobbes' speculatiooi is in 
other respects maintained. 

^ Fnbilsbed in 1776 as a criticism on Blackstone. 
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true province of jurisprudence is to inquire what is law, 
and not how or why it id, or came to be so« 

39. In the next place, Sir Henry Maine has shewn, in 
his work on ‘Ancient Law,’ that tlie historical inquiry how, 
as a matter of fact, political societies have grown up, 
is not, as Blackstone supposed, an altogether hopeless 
cue. He has shewn that the rise and growth of law 
may be traced by a process, somewhat similar to that 
by which the geologist has traced the formation of the 
world, and the scholar is tracing the formation of 
language; and it is obvious that the inquiry into the 
origin of government must, henceforth, 1>c a historical 
one, for it is only where history has hcen exhausted, 
that wc arc at liberty to speculate at all on such a subject 
us the origin of our existing institutions. 

40. It must not be supposed, moreover, that these into 
inquiries, though they fall, strictly speaking, outside the usofui to the 
province of jurlspnidence, are altogether foreign to the 

study of law : on the contrary, it is almost impossible to 
gnisp clearly many of the conceptions with which the 
lawyer has to deal, without having traced their history. 

Many of the tonns in which they are expressed are 
vciy aucient. The conceptions themselves are neither 
new nor old. They came long ago into existence, hut 
have been brought under the influence of a long succession 
of antagonistic philosophies and conflicting creeds. By 
these they have been, very often at the time imperceptibly, 
but upon the whole greatly modifie<h So that, whilst 
the name has remained the some, the ideas comprised 
under it have greatly varied. And such rcscoi'ches as those 
of Sir Henry Maine, in which the connection is traced 
between modern legal ideas and the rudimentary iostitu- 
tioDB of early social life, have a value in assisting the 

c 
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student of law to grasp tbcBe ideas, quite apart from their 
value to the philosopher and lustorian. 

41. This is (to my mind) the true use of such 
inquiries—'to bring before us clearly the modem ideas 
of jurisprudence, and to exhibit their relation to social 
life. Some persons would also fain see iu the early in- 
stitutions which historical inquiry has brought to light, a 
pattern for modem social re form s, and would apparently 
claim for these, because they are ancient, just the same 
sox't of superiority that boa been frequently claimed, on 
no better grounds, for a supposed stuto of nature. It is 
with no such views that I have directed attention to these 
historical inquiries 


' Prol)Ably Mr. John Stitart Mill, in the uac he malces of Sir 
Henry Maine’s historical inquiries na to the earlier notions of owner¬ 
ship of land, does nut mean t<» do anything more, than to weaken 
the flontiuient of respect for existing institutions arining from their 
supposed antiquity. 1 do not suppose he could have intended to 
lend any countenance to the popular misconception, that only rights 
of the highest onler of antiquity can claim the benefit of prescription. 
Hec the article on Maine's Village Cumuiuuitics in the Fortnightly 
Review of Msy, 1871, 
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42. Tlicrc arc several Inquiries which have been pro- Wbatu 
sucutcil under tl\i8 hcMl, and some writers have thrown kmtvw of 
themselves and their rcadci's into inextricable confusion, 

by pursuing more than one of tiiesc at the sanac time, 
without perceiving the distinction l>dtwccn them. 

1 am not now about to inquire whence it is that rules 
of conduct acquire the binding force of law—that I have 
already made to depend on the will of the sovereign 
authority. 

Nov am I about to inquire how or why the sovereign 
authority came to have the power to make laws; that, as 
I have already shewn, is not, strictly speaking, a legal 
inquiry. 

What I niQan by the sources of law is simply the 
place where, if a man wants to get at the law, he must 
go to look for it 

43. The primary and most direct source, and, where it The prmtorr . 
is to ho found, the exclusive source of law, is the ex- clared win of 

tho bupi'oiuo 


^ Even with these limitations there is still room for macli in- 
definiteness in the term * sources of law.* We generally mean by it, 
as will appear from the text (sect. 63), Bometliiug more than mere 
literclure; 1 da not pretend, however, that it would be possible 
to draw on exact distinction between lit€r(Uura and aucioritcM, 
Lawyers frequently fortify their conclusions by references to opinious 
which are not, in a forensic sense, authoritativt. 


r. 
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presfily declai-oil will of thfi-fifiveraign. authority. When 
the aovereijfn authority declares its will in tho form of 
a law, it is said to l etrislate f and this function of sove^ 
reignty is called Le gislation : the body which deliberates 
on the form and substance of such laws before they are 
promulgated is called the Ijegislatui'e; and the laws so 
made are called Acts of the Legislature. 

43 g. It has already been remarked that legislation, 
like any other function of sovereignty, may bo delegated 
to a subordinate person or body of persons. In this 
case the subordinate legislature ie the mouthpiece of the 
sovereign authority, and the declarations of tlie sub¬ 
ordinate legislature derive their binding force from tho 
will of tho sovereign authority, just as much as if they had 
been framed and issued by the sovereign authority itself* 

44. All tlic colonies of England present examples of 
this delegation of tho legislative power, but nowiierc have 
they been multiplied to so great an extent as in India. 
Thus in tho province of Lower Bengal alone there are four 
distinct bodies or persons, each possessing a very extensive 
legislative authority. There is first the British Queen 
and Parliament, the supreme authority ; then the General 
Legislative Council; next the Governor-General himself 
with or without his Council; and lastly the Council of the 
Lieutenant-Governor of Bengal. And the powers of some 
Lieutenant-Governors and Commissioners, acting alone, are 
ill other parts of Bengal so large and ill-defiued that, as 
a matter of fact, they do exercise a power of issuing 

be distinguished from an 
exercise of legislative authority. This example of sub¬ 
ordinate legislation illustrates not only the extent and 
importance of the function, but also the evils which 
may attend it. Where the power of legislation is so. 
loosely conferred on such a variety of persons, it is 


oi'dinances, which can hardly 
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certain there will be great confusion of laws, and there 
is also great danger of tlic worst of all evils, namely, of 
doubts being raised as to whether the l^islative authority 
of some of the subordinate bodies has not been exceeded. 

For the supreme sovereign authority is always obliged to * 
allow the authority of its subordinates to be questioned, in 
bomc form or other, by judicial authority, in order to keep 
up a check on tlieir usurpation of power; though somef 
times it resorts to that highly unsatisfactory expedient 
for getting out of the difficulty—an ex post facto ratificat 
tion of acts which are admittedly illegal. 

45. It may also be de&irablc here to notice that Methods of 
sovereignty is delegated upon two distiuct principles to 
the dependencies of England. In India the Governor- 
General and Legislative Council constitute together a 
legislature whose functions are expressly limited in several 
directions, and whose action is expressly mixUc subject to 
the control of the British Parliament, which it is obviously 
contemplated will in no wise discontinue the habit of 
occasionally making laws for India. On the other hand, 
most of the colonics possess constitutions which confer 
upon their respective legislative assemblies, together with 
the Queen of England (usually represented by a Governor), 
legislative authority of the most general kind, and which 
obviously contemplate that all tlie functions of legislation 
will be carried on within the colony itself. But colonies 
possessing such constitutions are equally subject to the 
same sovereign body, the Queen and the two Houses of ? 
Pivrliament. The power of the British Parliament over; 
a colony, though dormant, is not extinguished by the' 
grant of such a constitution as I have described. Tbei*e 
is amply sufficient in the Acta of Parliament v^ich grant, 
colonial constitutions to make the very acceptance of them* 
a mark of subordination. Nevertheless the form of these 
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constitutions is not witliout importanco; tLey not only 
give A greater practical indcpeudeuce, but tliey aro calcu¬ 
lated to render the transition to complete independence 
easier to accomplish^ should the colony tliiuk fit to ask^ or 
the mother country desire to grant it ^ 

46. Legislative functions are also exercised, not only 
by bodies expressly constituted for that purpose, and 
under the name of legislation, but by bodies of persons 
who have the power to frame rules for the protection 
or convenience of the inhabitants of certain loctilitics. 
Thus in large and ]K>puluus towns we frequently find 
a body called by the name \)f a municipality, which has 
power to make bye-laws, as they are called, for regulating 
the conduct of the uihabitants, and even to impose taxes. 
So the Privy Council, and sometimes Boards of Kevenue, 
and of Education, frame rules for special objects entinistod 
to them, which are some of them laws iu the proper sense 
of the term. So too Courts of Law issue general 
rules of procedure in matters of litigation which are also 
law. In these cases the power thus exercised has been 
expressly conferred. 

47. The sovereign body can always delegate its func¬ 
tion of legislation to any extent it pleases ; it being wholly 
uncontrolled not only in the matter, but. in the manner of 
legislation. Iu other words, the sovereign body not only 
exercises the legislative function, but is the author of 
it also. 

But a subordinate legislature, not being the author of 

^ See the 15 and t 6 Viet. chap. IkxH. (New Zealand), and the 
30 and 31 Viet. chap. iii. (British North America). In all these 
Acta the supreme sovereilpity of England is, in accordance with 
traditional usage, studiously referred to as if it were vested in the 

4 

Queen aloiih. But of course no one can doubt that the Queen and 
the Colonial Parliament are subordinate to the Queen and thh 
English Parliament. 
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its own functions, and having no control over the manner 
of legiblntion, can only delegate its function b 00 far as it 
has been authorised to dg so. Such general legislative 
powers as are possessed by the Legislative Council in 
India would undoubtedly carry with them some powers 
of delegation ; such, for instance* as are necessary to 
authorise a municipality to make bye-laws for the pre¬ 
servation of health. They have indeed been presumed to 
exist so far, aa to warrant tlic Legialativc Council in 
leaving it to individuals to say when, and where, and to 
what extent their acts shall come in force; and Bome- 
times details, which one would ordinarily find in the act 
itHclf, are left to be su]>plied by a suboiUinate officer. 
Such A method of IcgUlatiou requires very careful watch¬ 
ing, lest the bounds of authority be exceeded* 


48. When no act of the legislature, subordinate or Second 
supremo, cuu he found which lays down the cx)ur6e to be uwWudi* 
taken in any specific case which may arise, where will ^^^*^®** 
u man then go in oi'der to discover the law 1 That) accord¬ 
ing to our definition, is the next source of kw. 

There is no doubt at all what he would do. He would 
search and see what tlie expounders of the law Lave on 
similar occasions said about the matter. But then imme¬ 
diately arises tlie question—who are the expounders of 
the law 7 


49. This is a question which might not at all times Binding 
and in all countries receive precisely the same answer j ^ 

but there is no doubt about the answer in England, and 
ill countries governed by her. The ezpo^deis. of the .law 
are grimarily the Judges of the Courla. of Law. The 
books we should go to in order to find out the law would 
be the ^ Reports,' as they are called—that is, the account of 
cases heard and decided up to the present time* 
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so. But it may said, that this is after all doing no 
more tlian is done by every man of eense on an occasion 
of difficulty; that it is natural on sneh an occasion to see 
what other mm, whose opinions we respect, have done 
under siniilar circnmstanccs; but that the conduct of our 
predecessors, although it may be useful as a guide and an 
example, is in no way binding upon us, aitd is not law. 

61. This remark would be perfectly just, if the lawyer 
searched his reports only for the purpose which is hero 
supposed. But any one who sits for an hour and listcDS 
to a legal atgumeni in a Court of Law, or roads a dozen 
pages of any account of what there takes place, will see 
that this is a very inadc<)uate conception of the use which 
the lawyer makes of the opinions of those who have gone 
before him. If it is found in the course of o legal dU* 
cushion, that there is a long and uniform course of decisions 
on the point, or even a single decision of the highest 
Court of Appeal, the advocate will argue, and the judge 
will declai*e, that this is tlie law, with nearly as much 
confidence as if it was so written in an Act of the 
Legislature. 


Oriiriji of 
aiithoritr to 
make iftw 
by loeaiit of 
judici&l 
ileeisioni. 


True con* 
c<>ptton of 
the office of 
JiKlge: a 
fUnnion of 
thi^ 8o?e- 
Tei^n. 


62. But then at once there starts up in the mind a 
fresh series of questions. Who made this lawl The 
judges? If so, by what authority? And if without 
authority, how is it law ? 

53. Now fully to answer these questions requires the 
consideration of a few cognate topics. In the.first place 
let us consider what is the nature of the office of a judge. 
If we look at the history of all early societies we find that 


the principal duty of the Sovereign, in time of peace, is 
not the making of law, but the decision of law suits. It 
is the King himself who decides all disputes between his 
subjects; he is the judge before whotn the issue ia tried ’; 


^ See Grote*8 Qistoiy of Greece, Part I. ch. xa. 
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and whilst io some of the oldest treatises on law we find 
the judicial function of Kings carefully and prominently 
considered} the legislative function is scarcely noticed. 

This is notably the case in the treatise of Menu, where the 
King is always spoken of as ‘ the dispenser of justice/ and 
his duties as such are minutely laid down; whereas I do 
not recollect a single i)a88age which enjoins him to make 
wise and good laws. Nor does this in any way result 
from the claim of Hindoos to have received a divine 
revelation. We find the same thing in societies which lay 
00 sucli exteusive claim, and iud6e<l which hardly claim 
at all to Lave received commands direct from Qod. 

64. Even in England, where Austin tliinks the juOicial 
function was more completely separated from the legis¬ 
lative than in any otlicr country^ we find strong iudicatioua 
of the extent to which those functions were mixed in 
early times. The present judicial authority of Uie House 
of Lords is gencrully traced to its representation of the 
Aula liegU^ which was at the same time the supreme court 
of justice and the supreme l^slativc assembly in the 
kingdom. It required a special clause in Magna Carta 
to enable the Court of Common Pleas to sit anywhere 
except in the place where the King happened to reside. 

By a fiction the Sovereign is always supposed, even at the 
present day, to preside in person at every sitting of the 
Court of Queen’s Bench ; and it is as keeper of the King’s 
conscience that the Chancellor is often said to exercise his 
authority. 

55. The truth is, as Sir Henry Mmne has shewn ^ that idea of law 
the idea of law itself is posterior in date to that of judicial ^ 

decision j and it was the actual observation of a succession 
of similar decisions of the same kind, which gave rise to 

^ Leot. xxviii. p. 536 (third edition). 

* Ancient Law, p. 3 (ed. t 85 i). 
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the idea of a rule or standard to which a case might be 
refen'ed. As soon as this obseiration was made; every 
one would naturally recognise the advantage of stating in 
an abstract form the rule which might be inferred from a 
series of uniform decisions, and which, it might be 
reckoned with tolerable certainty, would be applied, when¬ 
ever a similar dispute should arise. This was the first 
germ of law : and the first recognised laws were probably 
collections of the scattered rules which Imd thus come to 
be adopted. 

56. It was only in the simplest condition of society 
that the King could really be also judge in all matters 
of litigation. At a very early period this function of 
sovereignty would be delegated to persons whose duty it 
was to decide disputes and punish offences. The wise, an<l 
learned, and elderly persons, who sat with the King to 
assist him with their advice, would bo deputed by him to 
decide cases in bis absence. But this change in the 
person of the judge would not nuteriully affect either the 
character of the office, or the exercise of the function. 
The same repetition of cases would occur: by deciding 
them successively in the same way, the subject judge, just 
like the sovereign judge, would give currency to certain 
rules, and these rules would come to bo looked upon os 
law. 

57. The process by which law is mode by judges in 
the exercise of their judicial function has been undoubtedly 
misunderstood. It has been said, that the exercise by 
judges of the legislative function at all, is a usurpation. 
If by the exercise of the legislative fimctiou be uiennt 
the evolution of law by the process above described, this 
statement is tlie very reverse of truth. A judge wbo 
merely substitutes for his own opinion the concurrent 
opinion of others is no breaker of the Iasv» The only 
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result of saying that judges could make no law, would 
be to say, in effect, in a large number of cases^ that there 
was no rule of law applicable to the purpose in hand, 
and to leave the judge entirely uncontrolled. 

58. I do not, however, mean to represent that judges owcjctions 

’ ^ , , tothomodo 

in Enirlaud and her dependencies have done no more, tlum in wlr.ch 

thisftuictjOTi 

siiuply how to the authority of their predecessors, ratner ha® bwn 
than hazard an opinion of their owu. Curiously enough, 
whilst shrinking from auy avowal of tlic exercise of 
legislative functions, by referring everything to the 
‘ Coimnon Ljiw,* and thus clothing every rule made by 
til cm in language, wliich assumes for it an antiquity 
gi‘oatcr than that of any Act of Parliament, judges have in 
reality exercised the power of legislating to a very lutge * 
extent. Whetlier too laigely, and whether this mode of 
making laws has on tlio whole been heueficial or not, are 
questions which cannot ))o fully considered in tlus place. 

Where the regular process of legislation has been so 
inadequate as oui^s has been, to meet the growing wants 
of society, in resi>ect of many of those matters which daily 
come under the notice of Courts of Law, some such 
expedient was inevitable ; and it could hardly be expected 
that judges would examine with very great nicety the 
limits of an authority, the exercise of which provoked 
neither jealousy nor remark. It is not unnatural, for 
example, that tliey should apply the same remedy to cases 
where the law had become obsolete as to cases where no 
law existed. 

59. A . very much more important question has been Character* 
raised, as to the correct appreciation of the process 

making law by judicial decision. Austin has minutely 
criticised this process, but the published Lecture which 
contaiDB these criticisms is, as is so frequently the case 
with the scanty remains we have of the writings of tha( 
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eminent jurist, made up of two independent fragments \ 
and it is of course, therefore, not summed up into any final 
conclusions. It appears to me that the essential difference 
between the generation of law by judicial decision and by 
express legislation lies in two of the characteristics of judi¬ 
ciary law noted by Austin,—namely, that it is ex f acto^ 

and that it is always implicated with the peculiarities of 
the particular case in which it is applied. All the objcc' 
tions which can be raised against judiciary law may he 
traced to one or both of these characteristics ; its bulk, the 
difficult of ascertaining it, its mcunslstency, and so forth. 
To the combi nation of tiiOBC two charactoristica may be 
also traced its great, though possibly its only advantage— 
that of flexibility, or capacity of being adapted to any new 
combination of circumstances that may arise. Were the 
judges m England compelled, as in Italy, Franco and 
Spain, and as has been attempted in India, to state 
separately and fully what French lawyers call the mtftivest 
and Spanish lawyers the poinU of their decisions—that is 
to say, their findings in fact and the rules of law which 
guide them—there would be a complete revolution in the 
history of English case law. The law being stated in 
distinct pro]>osition8, altogether separate from the facts, 
would be easily ascertained. This, coupled with our 
notions as to the authoiity of prior decisions, would render 
a conflict so conspicuous, as to be almost impossible. The 
law would soon become clear and precise enough ; but so 
far as judicial decision was concerned, it would become 
absolutely rigid. It is because English judges are absolved 
from the necessity of stating general propositions of law, 
and because, even when tliese are stated, they are always 
read os being qualifled by the circumstances under which 
they sre applied, that our law remains bulky and 
certain, but has also, in spite of our respect for preced^^^i 
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remained for so long a period flexible. Whether it 
would be found possible to combine onr practice as to 
the generally unquestionable authority of prior decisions, 
with the pmcticc of laying down in every cose abstract 
propositions of law separate from and independent of the 
particular facts, is on experiment which, as far as I am 
aware, has not yet been tried. The High Court at 
Calcutta has gone somewhat near it, by requiring even 
its own members, when they differ in opinion on a matter 
of law, to refer the difference to the arbitration of a 
majority of the whole Court. This sometimes leads 
to the enunciation of propositions of law in an abstract 
form, which it is made imperative on all the members of 
the Court, and of course on all the inferior Courts, to 
accept, until overruled by the Privy Council h 

GO. The nature of the process of reasoning which has 
to he ])erformed in order to extract a rule of law from a 
nutnbci* of decided cases hy elimination of all tlie qualify¬ 
ing circumstances, is a very peculiar and difficult one. 
The opinion of the judge, apart from the decision, though 
not exactly disregarded, is considered as extra-ju<licial, and 
its authority nmy l)e got rid of by any suggestion which 
can separate it from the actual result. Unless, there¬ 
fore, a proposition of law is absolutely necessary to a 
decision, however emphatically it may have been stated, 
it passes from the province of awioriias into that of mere 
lit&ratura. Curiously enough it is not the opinion of 
the judge, but the result to the suitor which makes the 
law. 

61. Paley has called the process by which law is 
extracted from a series of decisions the competition of 


PrwM of 
rooHoninkC 
by wbirli ii 
is extracted. 
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‘ See Rule of High Court of CalcxUta of July, 1867, in Mr. 
Broughton's Civil Procedure, p. 710 (fourth edition). 
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opposite analogies ^ Austin oonaiders that this process is 
not necessarily oonfined to the extraction of law from 
judicial decisions, hut that it niay as well be employed 
in the application of ascertained rules of law to particular 
cases. But, as I have said, it is the peculiarity of English 
judges that they do not think themselves hound to dis* 
tinguish these two operations, and that they very fre* 
quently perform them simultaneously. They, in fact, 
determine the law only hy ajyplying iU And I think 
Falcy's description of forensic disputation and judicial 
decision is both forcible and accurate. is/ he says, 
‘by the urging of the different analogies tliat the con¬ 
tention of the bar is carried on; and it is in the com¬ 
parison, adjustment and reconciliation of them with one 
another, in the discerning of euch distinctions, and in the 
framing of such a determination as may either save the 
various rules alleged in the cause, or, if tluit be impohsiblc, 
may give up the weaker analogy to the stronger, that the 
sagacity and wisd^mi of the court are exercised.* 

62. It is scarcely, perhaps, neccasary to observe that 
the function of judges, which consists in thus making 
laws by successive decisions, is altogether distinct from 
their function of direct subordinate legislation before 
adverted to*. 


Third eouroe 
of law— 
Oommen- 
tane9. 


63. Closely connected with the law which emanates 
from a series of judicial decisions is the law Vhich is 
derived from the conunentaries of great jurists. Tiicse 


' Moral PhOoBopby, voh u. p. 259. Austin seems to have 
thought at hist that Paley was speaking only of the application and 
not the extraction of law. (Leot. xxxvii. p. 653.) Bat he after¬ 
wards changed thst ojdnion. (Fragments, p. 1031.) Very likely 
Paley did not, any more than is usual with our judges, ditdnguish 
the two processes. 

* Supra, sect. 46. 
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ore also expounders of the law, and their works are con¬ 
stantly read and referred to in courts of justice, and have 
the very greatest weight. 

The authority of a commentator cannot, however, 
like that of a judge, be traced immediately to the 
Sovereign, and, as a general rule, a commentary when it 
first appears, is only used as a q qjgufpeut to convince^ and 
not as an authority which binds . But just as judges by 
successive decisions give currency to a rule of law, so by 
successive recognitiou they establish the authority of a 
commentator; till at last the opiuions which lie has 
exjiresBcd couut for as much, or even more, than the 
opinions of the most eminent judge. This is the case 
with such commentaries ns those of Lord Coke, Lord 
Hale, and Littleton in England, the Dayubh^pi, the 
Mitac^hara, the Iledaya and the Futwa Alumgiri in India. 

Cl. Between commciituricsan<l judicial decisions there 
is u distinction of foi*m which it is important not to over¬ 
look. Judicial decisions arc, as wc have soon, by their 
) very nature concrete ; all the judge professes to do is to 
decide the case before him ; and the principle of law 
which guides liim has very often to be extracted with 
much labour and difficulty. But the commentator not 
unfrequently deals with matters entirely in the abstract. 
He lays down propositions of law capable drheing applied 
to a wliole class of cases; ho infers one principle from 
another; foresees new combinations and provides for 
ucw results. A commentary of this character, when once 
its authority is established, is far moi*e comprehensive than 
any number of volumes of reports; but very few ti'oatiees 
of that kind on English law, and scarcely any modern 
ones, have attained the necessary staudard of reputation. 
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65. At each step we take io enumerating; the sources 
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opposite analogies Austin considers that this process is 
not necessarily confiDed to the extraction of law from 
judicial decisions, but that it may as well 1)6 employed 
in the application of ascert^ned rules of law to particular 
cases. But, as I have said, it is the peculiarity of Snglish 
judges that they do not think themselves bound to dis¬ 
tinguish these two operations, and that they very fre¬ 
quently perform them simultaneously. They, in fact, 
determine the law only hy apjAjfing it. And 1 think 
Palcy'e description of forensic disputation and judicial 
decision is both forcible and accurate. ‘ It is,’ he says, 
*by the urging of the different analogies that the con¬ 
tention of the bar Is curried on; and it is in tlie com¬ 
parison, adjustment and rcconciliatiou of tlicm with ono 
another, in the discerning of such distinctions, and in tlio 
framing of such a doterminatron as may oither save the 
various rules alleged in the cause, or, if that be impoHKible, 
may give up the weaker analogy to the stronger, that the 
sagacity and wisrhmi of the court are exercised.' 

62. It is scarcely, jierbaps, necessary to observe that 
the function of judges, which consists in thus making 
laws by successive decisions, is altogether distinct from 
their functioa of direct subordinate legislation before 
adverted to*. 


Third source 
or law— 
Cotnmdn* 
tnries. 


63. Closely connected with the law which emanates 
from a series of judicial decisions is the law Vhich is 
derived irom the commentaries of great jurists. These 


^ Moral PhOosophj, voh ii p. 159. AuBtin BceniB to have 
thought at arBi th.\t Paloy waa speaking only of the application and 
not the extraction of law. (Lect. xxxvii. p. 6 S 3 ‘) he after* 

wards changed that ojiuiion. (Fragments, p. 1031.) Very Hkely 
Paley did not, any more than is usual with our judges, dbiiugulsh 
the two processes. 

^ Supra, sect. 46. 
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arc also expounders of the law, and their works are con¬ 
stantly read and referred to in courts of justice^ and have 
the very greatest weight. 

The authority of a commentator cannot, however, 
like that of a judge, be traced immediately to the 
Sovereign, and, as a general rule, a commentary when it 
first appears, is only used as an argu ment to convince, and 
not as an authority whicli biud.s . But just as judges by 
Huccessive decisions give currency to a rule of law, so by 
successive recognition they establish the authority of a 
commenbitor; till at last the opinions which ho has 
expressed count for as much, or even more, than the 
o])inion6 of the most eminent judge. This is the case 
with such commentaries as those of Lord Coke, Lord 
Hale, and Littleton in England, the Dayabhaga, the 
Mitacbhara, the Hcdaya ami the Futwa Alumgiri in India. 

Gl. Between commentaries and judicial decisions there piif^rence 
is a distinction of form which it is important not to over- tweea wm- 
look. Judicial decisions are, os we havo seen, by their &nci 
j very nature conci*etc ; all the judge professes to do is to 
decide the case before him; and the principle of law 
wliich guides him has very often to be extracted with 
much labour and difficulty. But the commentator not 
unfrequently deals with matters entirely in the abstract. < 
lie lays down propositions of law capable oTb^ng applied 
to a whole class of cases; he infers one principle from 
another ;^e foresees new combinations and provides for 
new results. A commentary of this character, when once 
its authority is established, is far more comprehensive than 
any number of volumes of reports j but very few ti’catises 
of that kind on English law, and scarcely any modem 
oues, have attained the nocossary standard of reputation. 
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of law, the mode of derivation becomes proportioDatoly 
more obscure. Tlie function of judges in making the law 
is far loss easy of comprehension than tliat of the legis¬ 
lator ; that of the commentator is again a degree less 
clear. We now come to a case in wliich the law at first 
Bight seems to be made by neither Sovereign nor judges, 
but by the people themselves, at their own will and 
pleasure. 

66. This kind of law is what passes under the name of 
custom. It would be impossible here to dispose of all the 
vexed topics of discussion which have arisen on this 
subject. But some of the obscurities which hang about it 
may be removed, and, at least, it may be indicated where 
the difficult ground lies. 

G7. Custom in its general sense signifies the uni* 
j formity of conduct adopted under similar circumstances on 
) many succcasivo similar occasions. Thus burning the 
dead is said to bo a custom of Hindoos; polygamy is 
said to be a costoni of Mahommedans; sitting on chairs 
is said to be a custom of Europeans ; wearing pigtails is 
said to be a custom of Clunese. 

68. By a custom in its legal sense we mean precisely 
the same sort of thing, but with a narrower application. 

I The law does not concern itself about all customs, but 
^ only about those the observance of which is enforced, or 
j the observance of which by the parties themselves affects 
\ their legal position. Thus in some districts of England it 
is the custom for one man at certain times of the year to 
turn bis cattle to graze on the lands of another. This is 
a custom which the law would enforce. So it would also 
recognise the custom of polygamy amongst Hahommedans 
as affecting the right of succession. 

69. All that is necessary for the growth of a custom 
is that people should have a tradition of wliat their 
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fathers did before them^ a knowledge of what their neigh* 
hours are doing around them, and a common conyiction 
that what is so done is right. Uniformity of action is the 
certain result of such a condition of things, and such 
uniformity of action, when it has settled down into a rule, 
will be called a custom. 

70. It has been usual to found the authority of a authority of 
custom upon what is called the eonsensuB uUnlium —that % bnnoh of 
is, upon the mere fact of its observance by those who have 
adopted it; so as to make a rule of law which originates in 
custom independent of the sovereign authority. Austin, 
in Lis 39 th aud 30 th Lectures, has no doubt shewn that 
this is erroneous. But it does not follow from this, as it 
oppoars to me, that customary law is to be treated 
merely as a branch of jadge*made law, and not as an 
indepeudent source of law. Custom is a notion older 
than Uw itself. Long before, and even long after tri¬ 
bunals bad a clear notion of law, dedsious were given 
according to the custom. This might simply be the 
custom of the tribunals itself, or Judge-made law; but it 
was no doubt also frequently the custom observed by 
those persons with whose habits the judges wore best 
acquaints 1 , or iu the district where they had jurisdiction. 

The old village courts (Schdffongerichte) mentioned by 
Savlgny^ no doubt based their dedsions entirely upon 
such customs, though the practice of drawing up records 
of their opinions (WeisthUmer) jirobably gave in time a 
decided preponderance to the judicial over the popular 
dementi I cannot speak from personal knowlefige as to 

’ S3^tem of Modern Roman Law, sect. 30. 

^ This tendency^^tliat ia, the tendency to eubaUtute written rulea 
of law for the arintriu9n of the judges—appears everywhere, even 
la lay tribunals: *de comtUuHonibw autem rvsticorwn ne ^enUui 
mmofioe dBCBdai, nectste eti ui Bcribatur,* Bat the written law 
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the fact, but I believe that the village courts (punchayets) 
which exist to this day Id Madras do precisely the same 
thing. Tribunals of this kind have scarcely ever any 
other conception of law than the established custom of 
their district ^ 

71. Of course, amongst more advanced nations, where 
the tribunals aro entirely under the influence of profes^ 
rional lawyers, the reference to custom as a source of law 
is much more rare, and is somewhat embarrassed by the 
idea of law as the express or tacit command of a sovereign 
authority. Yet even here, I think it is scarcely a correct 
conception of the influence of custom upon law, to treat 
it as based entirely upon judicial assent. It is a generally 
recognised duty of judges to be guided by custom ; and it 
is remarkable that, whenever the legislature of this country 
has defined the special duties of the courts in India in 
reference to natives, it is to the law and usages of Hindoos 
and Mahommedans, and not to the law alone, that they 
are directed to conform ^ So too by the Hindoo law 
itself, it is laid down as a distinct |>rinciple that even the 
revealed law may be modified by custom 

72. A custom is generally spoken of as if it were an 
exception to general law, and it is true that most of the 
rules of law which now pass under the name of custom 
are exceptional in character; but it would be a great 
mistake to suppose that this is the general character of 
customary law. Very many customs which have become 
law are in no way exceptional; and a very considerable 


beiog fimnd too hanl, tiiere has generally been a subeequent reaction 
in &votir of unwritten law. 

* Compare the account of the growth of the common law given by 
Stir William Erie, in his Kesay on TradtM Unions, p. 47. 

* Seethe sf Geo. 12 L ch. Ixx. sect. t;. 

’ Menu, dn viii. e. 41; see infm, sect. 78. 
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proportion of the universal rules of law in every country ' 
are only customs sanctioned by law. When, however, such 
universal customs become undoubted law, they usually lose 
the name of custom ; they are called by tbe ordinary term 
law, and their origin ia loat sight of. Thus the ordinary 
rules of inheritance are called the law of inheritance, and 
we reserve the name ‘ custom' for such rules of inherit¬ 
ance os are exceptional; such aa the succession in England 
of all the sous in equal shares, or the succession in India 
of the eldest son alone. But most of tbe rules of inherit¬ 
ance originated in custom, the only dijTerence being that 
some, being general, are called law, whilst others, being 
exceptional, are called custom. It is plain, therefore, that 
the adoption of customs into the law does not necessarily 
interfere with its uuiformity; it only docs so when a 
custom is recognised which is not universal. 

73, In recognising, Uierefore, and importing into the 
law customs which arc universal, judges are liberal; but 
they are jealous of admitting customs which are excep¬ 
tional to the ordioM'y law : and the jealousy naturally 
increases, in proportion as the antagonism between the ordi- 
nary law and the custom becomes more distinctly marked. 


74. Some persons would make tbe enumeration of the Whether 
sources of law atop here; indeed, I have already carried any other ^ 
it one step further then Austin would carry it. On the ^ 
other hand, many writers would insist, that we have yet 

to consider three of the most important sources of law; 
the divine law, the moral law, and the law of nature. 

75. By divine law I mean the body of rultt set Divine Lav 
by God to man through a peculiar process of conimunica- 

tion called ^ revelation V Nearly all nations claim to be 

^ Rules of conduct, net actually revealed, may also be referred to 
a Divine Author, and, I believe, are sometimes called divine, but 
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po8Beaded of seme Buch revelation, but the nature of it 
differs confiiderabl}^; and the relation which these revealed 
rules bear to law, in the proper sense of the term, also 
varies very greatly. 

76. Christian nations lay claim to notliing more than 
a revelation of certain doctrines of religion and certain 
very general rules of morality. The Author of the 
Christian faith, though repeatedly appealed to for that 
purpose, always refused to interfere in questions of a 
political character, or to lay down 8i)ecific rules of conduct. 

77. The Greeks and Romans had scarcely any notion 
of a divine revelation at all, in ony sense which we should 
attach to the term. The divine communications which 
they received were rather in the shape of advice or warn¬ 
ings how to act on some 0 ]>ecial occasion. If it was sup¬ 
posed that there had been at any time persons, who spoke 
habitually under divine inspiration, these were not sages 
who directed the conduct, but poets who stirred the feel¬ 
ings and imagination of their hearers. 

78. The Hindoos, whilst they too have been largely 
influenced by a mythic poetry of supposed divine origin. 
Lave also a very distinct notion of a revelation of the will 
of God. And this extends not only to the laying down 
rules of moral propriety and religious observance, but to 
the conduct of the ordinary affairs of life. But this revela¬ 
tion was neither complete nor final. That it is not the first 
is obvious upon the most cursory inspection. And the 
modification of these rules, in order to meet the various 
necessities which may arise, is distinctly approved of by 
Menu, who enjoina a king ^ who knows the revealed law 
to inquire into the particular laws or usages of districts, 

• 

I am at liberty to reeirict tbe expreniou * divine law * as I have 
done, and as it is convenient to do; comprising the unrevealed rules, 
as is more coioinonly the practice, under moral law, or law of nature. 
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the customs of trades, and ibe rules of certain families, 
and to establish their particular laws'/ And even the 
possibility of antagonism between the divine precept, and 
existing rules of social conduct as established by positive 
law, was recognised in a very remarkable manner, in the 
animated controversy which took place in India concerning 
the distinctive doctrine of the Bengal school as to the 
power of the father to dispose of the family property ^ 

79. The Mahommedan revelation is much more recent, Mahomine- 
and though any one reading the Koran for the first time 

would hardly suppose that it was so intended, it has 
nevertheless been adopted by Mahommedan nations as 
the basis of their social and politicaLuisri£.u.UQna j but the 
most important of these are rather inferences from its 
spirit, than exact applications of any specific rule to be 
found therein* Wherever specific rules are found, and 
there are a few as regards minor matters, they have been 
for the most part observed with scrupulous exactness. 

80. Buddhists likewise riaim to have received their Buddhists, 
separate divine communication, but I think it is mostly 
confined to moral and religious mattera 

81. No nation ever carried its notions of a divine 
law BO far as the Jews. For a very considerable period 
they claimed to be under the direct personal government 
of 0od Himself, who was in constant communication with 
them. It appears, however, that they found this form of 
political society (if such it can be called) highly incon¬ 
venient, and the traces of the struggle to obtain a different 
political constitution are clearly to be found in the Bible; 


* Menu, ch. viJi. Met. 41 ; adds a commentator, * they be not 
repugnant to the law of God.’ But Menu did not think this 
precaution neceesary. 

* See the Dayabhaga of Jimuta Vahana, ch. U. sect. s 3 , 29, 
referred to in 8trange*8 Hindoo Law, vol. i. p. *3. 
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where' wc are told that the Jews desired to have a king 
* like all the nations / and, though thej are rehukcd 
for their ingratitudej their prayer is at last granted. But 
for various reasons, which it is not necessary here to 
particulariae, the Jews, as a nation, never arrived at a 
: clear separation of divine law and the law set by human 
authority. 

82* Now to deny that the commands which have been 
thus given to ourselves, to Jews, to Muhoinmedans, to 
Buddhists and to Hindoos, have been a source of law, 
would, as it appears to me, be to deny that mankind has 
had any religious belief at all; nor do I think there 
would have been any difficulty about the matter, if Bkck- 
stone and some other English lawyers had not suggested 
ideas of a most false and mischievous character. Black- 
stone, speaking of laws generally, and laying down what 
is apparently ioteiidcd as a rule for our practical guidance, 
has asserted that precepts Avhich emanate from Qod are 
superior in obligation to any other, and that no human 
laws are of any validity, if contrary to these** He would 
thus apparently make divine law the primary, and, 
where it exists, the exclusive source of law; placing it 
even above the expressly declared will of the sovereign 
body itself. 

83. The proposition is not the less objectionable, 
because it is capable of being read in a sense in which 
it is not untrue. If Blackstone meant that a eonscien- 
I tious man, with a firm and well-grounded conviction that 
. there existed a conflict between a particular divine and 


^ 1 Samuel viii* 5. 

* Blackstone ahifU his ground so often that it is difficult to fix 
him Co any precise statement, but this U wbat I understand him to 
mean at pp. 4^ aad 43 of his Introduction. Tbs same statement 
is broadly repeated in Fonblanque on Equity, p. 6 (fifth ed.}. 
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a particular human precept, ought to obey the first and 
not the second, he was enunciatixig an empty truism, 
only applicable perhaps once or twice iii the history of a 
nation, and wholly foreign to the subject which Black- 
stoue had then under consideration—namely, the nature 
of laws in general. 

84. The absurdity of Blackstone^s position, if intended 
as embodying a principle of general application, will hb 
seen at once by attempting to apply it* If a judge were 
to say, ^ I find so and so in an act of parliameikt, but in 
my opinion the divine precept is otherwise, and I decide 
according to the divine precept,* he would be certainly 
overruled by the court of appeal, and probably doclaied 
unfit for his office. 

85. It seems to me indeed that the fundamental 
error lies in treating the conflict between divine aud 
human laws as an ordinary one, which the lawyer must 
be constantly prepared to meet. Nothing cau be further 
removed from the truth. In every country which 
acknowledges a revelation, almost every precept of the 
law, which has emanated from a divine source, has 
been over and over again acknowledged by the human 
sovereign authority* The Koran and the Shasters are 
the law of the Mahommedans and Hi'idoos respectively 
in India. The precepts of the Bible have been applied 
to the institutions of daily life by ourselves, to as great 
an extent as the difference of circumstances will admit ; 
and there has been a tendency rather to strain, than to 
contract the application of the Jewish law to the wants 
of modern society* So far from a conflict between human 
aud divine law beifig an ordinary occurrence, it is liaixlly 
possible that such a conflict should arise* The very ex¬ 
istence of the rule of positive law goes far to disprove the 
existence of the conflicting divine precept* A sovereign 
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bcKly 16 not very likely to promulgate laws which alb 
or ereo a lat^e majority of its subjects would believe 
to be contrary to the commands of a Being of infinite 
power, wisdom, and goodness. It is far more probable, 
that any supposed antagonism is the suggestion of 
ignorance, or presumption. How a case of real antago¬ 
nism is to he dealt with, should it arise (and, rare as 
it is, no one will assert it to be impossible}, is a question 
as unfit to be considered in a treatise on law, as the 
somewhat similar question—when is a nation justified in 
rising in rebellion against its nilers ? 

86. It may, indeed, happen to an advocate or a judge* 
that bis own opinion of what is enforced by a divine 
precept is in conflict with some rule of positive law, 

^ which he is called upon to support. But no one would 
pretend that the law was in any way affected by the 
private opinions of those whoso duty it is to administer 
it. Thus there are some Christians who believe tliat, 
for reasons founded on divine commands, the marriage 
tie is indissoluble. But this would not justify a judge 
who thus thought in refusing to pronounce a sentence 
of divorce in case of adultery. A large majority of 
qualified men have thought that there is no such divine 
prohibition, and have made the law accordingly. 

87. So there ore to be found Mahommedans who 
consider that Ood has forbidden the taking of money for 
the use of money; but the judges, with the general 
consent of a vast majority of Uahotnmedans, have long 
been in the habit of giving interest on loans of money 
to Maliommedan lenders; and it would be preposterous 
for a single individual to set up bis opinion against this 
overwhelnung opposition* 

86. What use the lawyer may at any time make of 
Uivi^Mhiw. the divine kw is clear enough. The judge, who derives 
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his power to pronounce upon the law from the sovereign 
authority, is obliged to decide, even when all bis efforts to 
discover a rule of positive law have failed, or where 
there are rules which conflict, or where the interpretation ' 
of the rule is doubtful. It is a perfectly safe assumption * 
in such cases, that the sovereign power, if it had declared 
its will in the form of a positive law, would have done 
so in conformity with the divine precept. And a judge 
who acts upon the divine precept in such cases, is fully 
within the limits of his authority. He is doing that 
which a sovereign judge would undoubtedly himself do 
under the circumstancee, that is, he is deciding the case 
according to that which is believed to be right and just. 

So much of diviift law has, however, been incorporated ^ 
into positive law, that even in this way the lawyer has 
very seldom to resort to it. 

89. With regard to the moral law and the law of law 
nature, it would be impossible to say whether or no we nature, 
would enumerate cither or both of these amongst the 
sources of law, until we had assigtied to those terms some 
more definite meaning than is commonly done. That 
there are rules of conduct regularly observed amongst 
men, and which to a considerable degree influence 
positive law, which are yet, neither positive law, nor 
the revealed commands of Qod, is undoubtedly true; 
such, for instance, as the rules which regulate the in¬ 
tercourse of nations, the laws of war, and constitutional 
practice. But there is, I think, hardly any rule which a 
lawyer has been, or would be, called upon to accept upon 
the ground that it belonged to the moral law, or the lew 
of nature. Speaking veiy generally, these two expres¬ 
sions comprehend the same rules of conduct, but they 
refer them to different sources; that which the * mora l 
derives from some innate faculty of distinguishing 
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right from wrong, the ‘ law of nature* refers to the dispo¬ 
sition of man in an uncorrupted state'. But the moment a 
difference of opinion arises as to what the rules are whic 
are to be derived from either of these sources, no further 
attention is paid to them. There is something almost 
absurd in my asking you to accept a thing as right, 
because my moral sense tells me it is so, or because 
think that it con he traced to nature. Bentham® has 
said that sudi expressions as moral sense and law o 
nature are only pretences, under which powerful men 
have ^concealed from themselves and others the exercise 
of arbitrary power, by making a sliam appeal to some 
external standard, when they are really consulting only 
their own wishes. This may be true of potentates. But 
though a lawyer might also choose to avail himself of 
these or similar expressions, he would really be driven, in 
every case, to support himself by an appeal to an external 
standard, and one of a very substantial sort, namely, the 
common consent of mankind. Now this is obviously only 
custom on a wider basis. Where the law is silent or 
obscure, that which mankind at large has regarded as 
right, is a guide it would he presumptuous to neglect, 
whatever may be the influence which has led us m that 
direction—our moral faculties, or our uncorrupted nature. 

90. The history of these expressions exemplifies this 
in a very remarkable manner. The general idea of a 
law of nature is, as is well known, due to the Greek 
philo8opher8"^the Stoic school. ‘ According to nature’ 

' I lun not »UT« that persons who refer the eristenoe of rules 
of conduct to utility or experience, would not use the term ‘ moral 
law* to describe them. But the term generally Implies the exist- 

of an Innate faculty. o * 

« Fragment on Government, chftp. Uu enct. 14; vol. t p. o of 

collected wo^ke. 
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expreBBed their idea of moral as well as material perfec¬ 
tion^. But by what test did they diBcover what was and 
what Was not according to nature 1 Simply by that of { 
uniformity. What was the same to all and amongst all 
they accepted as natural j whatever varied, they rejected*. 

So too the Roman lawyers, before they had learnt the / 

Greek philosophy, bad, as is well known, evolved from ^ 
actual observation of uniformity a body of law, which, j 
under the name of ius gentium, or law common to all 
nations, they very extensively applied. When they « 
adopted the uotion of a law of nature, they did not | 
abandon these rules, or change them a single whit, i 
There was,no necessity to do so; for the law of nature is . 
only (as has been said) the law common to all nations 1 
seen in the light of u peculiar theory*. ' 

01. So too the very expression ^moral law' marks ! 
untnistakeably, that the source from which this law was 
actually derived was the same observation of identity. 

The word mos, from signifying what is customary, has ’ 
come to signify what is right. It was to explain the 
phenomenon of a common agreement upon this point, 
that an innate faculty was suggested: and whenever 
tills faculty is called in question, it is only by pointing 
to this phenomenon that its existence can be proved, or 
its extent measured. 

92. Nor, I may observe, would it make any dUTerence Principle or 
so iar as regards the matter now under consideration, 
were we to drop these terms altogether, and substitute 
the principle of utility in Uieir place, as those would 
have us do who have most strongly attacked them. Of 
wliatever use it may be, politically speaking, to establish 

* Maine's Ancient Law. p. 54 (first ed.). 

* Orote's PUto, vd. ill p. 510, n. 

^ Mrine's Andent Law, p. jo (first od.}. 
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clearly in men’s minds that the greatest happiness of all 
is the true gaide of action, the test of conformity to this 
principle can be no other than public opinion'. The 
principle of utility, separated from eiiperience and resting 
on a bare assertion of the good or evil tendency of a 
particular line of conduct, is just as powerless to convince, 
and just as apt to serve as a disguise of arbitrary power 
08 either nature or a moral sense. 

93. In whatever drees, therefore, we may choose to 
put our sentiments, I do not think the lawyer need go 
beyond actual experience. Whatever rule of conduct 
he is called upon to observe, outside of divine law and 
the declared ascertained commands of the sovereign 
authority, must be supported by a custom of, at least, 
very considerable generality: hut tliis alone is a sufficient 
recommendatiou, and further mquiry as to why it became 
BO is superfluous. 

94. Hitherto I have only considered the general use 
which might be made of a moral law or law of nature, 
namely, to supply the lacun<e of a positive law. Sut the 
law of nature at Rome and the moral law in England 
have, under the name of equity, had a very much more 
extensive and more immediate application. For a full 
and clear explanation of the method by which, upon an 
assumed natural principle of equality, the Roman lawyers 

' Bentham admits tUs. He says: * Those who desire to see any 
check whatsoever to the power of the government under which they 
live, or any limit to their Bufferings nnder it, muBt look for such 
^eck and limit to the source of the Public Opinion Tribunal, 
irregular though it be, and, to the degree in which it has been 
seen, fictitious: to thie place of refuge, or \o none; for so other 
has the nature of things affbrded. To this tribal they must on 
every occasion appeal.' Securities against Misrule a<lapted to a 
Mahommedao State, sect, i; vol. viii. p. 56s of ooUeoted works. 
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managed to get rid of dogmaa and distinctions which 
belonged to the strict law of Borne; but which were 
not found in the law common to all nations, I must 
refer the student to the chapter on * Equity’ in Sir Henry 
Maine’s Ancient Law. Our own notion of equity is so far 
identical with this, that the moral law comes in as an 
avowed remedy for the inconvenience and inapplicability 
of an already existing system. But the origin of English 
equity is in that early stage of history when the idea of 
law was very incomplete, and the exercise of the judicial 
function Iiad not been clearly separated from the ordinary 
exercise of sovereign authority. The decrees of the Court - 
of Chancery were in their origin founded on a sort of 
dispensing power residing in the Sovereign by virtue of 
the prerogative* It was the King’s conscience which was 
moved by an injustice, and because it was one which 
was not remediable by the ordinary law, the Chancellor 
received a commission to remedy it, sometimes from the 
King himself, but sometimes also from parliament^ Of 
coui^sc it was easy to pass from this to a general com^ 
missiou to redress grievances for which the strict rules of 
law supplied no adequate remedy, without noticing that 
thereby power was given to the Court of Chancery 
practically to fix the limits of its own jurisdiction, by 
determining in what cases the deficiencies of the common 


law rendered it necessary for itself to interfere. 

94 a. Notwithstanding this, equity has to a great extent 
lost in England that feature, which at first sight it wo\Ud 
seem easiest to preserve, namely, its elasticity. Sir 
Henry Maine^ considerB that this is due to courts of 
equity having originally adopted certain moral principles, 
which have been earned out to all their legitimate con* 


^ Spence's Chancery Jurisdiction, toI. 1 . p. 408. 
* Ancient Law, p. 69 (first ed.). 
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sequences, and which fall short of the corresponding 
ethical notions of the present day* I venture to think 
that it is also due, in part at least, to the very different 
conception of law itself by modem lawyers, and to the 
great importance which is now attached to the stability 
of law, and to the necessity, in order to secure it, for a com¬ 
plete separation of legislative and judicial functions. I 
do not, of course, canvass the acute and truthful general¬ 
ization that equity precedes legislation in the order of legal 
ideas, but I would base it on a far more general principle 
than the preliminary assumption of fixed ethical rules. 

96. Consider the matter from the opposite point of 
view. Equity precedes legislation in legal history. Why 1 
Because the idea of law as an inflexible rule without the 
possibility of modification, is wholly unsuited to the early 
notions of the functions of courts of justice. According 
to a notion which extends far down into our own history, 
and which even now very latgely exists in the popular 
mind, the function of ju^Iges is not go much to enforce 
the rigid commands of a Sovereign, as to redress grievances. 
To this relation of ideas I shall have again to refer. The 
complete inversion of this conception is marked by the 
treatise of Austin* The first steps towards it were taken 
in the respect paid to precedent. Until it was complete, 
it was impossible to separate the province of law from 
the province of morality. Both ideas are comprehended 
under the term ‘justice.’ The flexibility and ada^^ta - 
bili ty to spec ial ci rcumstances, w hich are the very essence 

t^e remediiH^ functions of courts of equity, conflict with 
the idea that the rules to be administered are rules of 
law, and with the conception of law which now prevails 
in jurisprudence. 

08. The elasticity of equity now depends on the same 
cause which gives flexibility to the common law :—that it 
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is law made by judges in the course of judicial decision; 
tliat it is ex post facto and concrete j and not, like an Act 
of Parliament, prospective and abstract'. 

97. A very curious problcD\ with reference to equity is in 
being worked out in India. We scorn the exclusive maxims 
of tho Komao Law, and we emphatically profess to extend 
tlie protection of law to all classes of the Queen’s subjects 
alike. Nevertheless^ there are in India enormous gaps 
in tho law. It is not too much to say that there are 
considerable classes of persons wltose legal rights are, 
with reference* to many very important topics, entirely 
undefined : and there are many topics affecting all classes 
on which it would be scarcely possible to lay down a 
single principle, which there would not be some hope of 
challenging with success. It has been supposed that in 
India these gaps arc to be filled up by tho judge deciding 
the case according to * equity and good conscience.' 
And it has evon been said, that all the rules of law 
which a judge has to apply in India are subject to * equity 
and good conscience.’ But though in the present state 
of Indian Law some such maxim and some such expe* 
dient may be necessary, it is well to be on our guard 
against the dangers to which it may lead. Constantly 
criticized by an able bar, always closely watched by a 
jealous public, generally dealing with suitors who have 
the cnei^y and means to resent injustice—the equity 
judges of England and of Borne have been under a 
restraint as effective, if not as obvious, as the judges of 
common law. Under these restraints, and with ethical 
ideas generally accepted in an homogeneous society, as in 
England, equity may do, and no doubt has done, very 
usefiil work. But in a country like India, where these 
restraints are almost wholly wanting, and wliere it is 

‘ See supra, Met. (9. 
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perfectly poesible (not to speak of minor antagonisms) 
that in successive courts of appeal a Hindoo^ a Mahom- 
medan, and a Christian might have to sit as judges in 
the same case, the attempt to apply a system wliicli has 
only been extensively applied in two countries of the 
world, might seem somewhat hazardous ^ 

98. A curious classification of law, which has some 
bearing on the questions we have beeu now considering, 
has become current in England, and this it is desirable 
to notice. The taw directly made by the supreme or 
subordinate legislative authority, is called writtm law; 
the rest of law, from whatever source it may be derived, 
is called untm^^en law. 

99. This distinction^ has nothing whatever to do with 
that which the words would seem to indicate; tliat is to 
say, with the circumstance whether the law has been, in 
fact, reduced iuto writing: indeed, as we have scon, 
nearly all the sources of law arc writings. It is an 
arbitrary use of words which *is hardly justifiable, and 
which, if not explained, is likely to mislead. 

^ The diffleuliy of transferring the ideas of European systems of 
law, together with all their traditional modiiicattons, into Indian 
courts, is illustrated by a line of aigument which 1 have more than 
once heard. It is said (and tnily said in a certain sense), that all 
courts of law in India are courts of equity also, and that the law 
must therefore be adraiuistered equitably. And (it is urged) it 
would be inequitable to apply strictly the rules of procedure, where 
they would press hardly on particular litigants. No” one would 
think of claiming any special favour on such a ground in the 
English Court of fhanceiy. But it is not so easy to explain to a 
person wholly Ignorent of the history of the terms, why, with the 
principle whieh they profess to adopt, courts of equity do not more 
fnqueatly than any other courts relax the rules of procedure which 
they have once lidd down. 

* Austic, Leci xiTiiL 
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100. Wc have liiilicrto considered what we mean by 
the term ‘ law,’ and where it ie to bo found. We now pro-*^ 
coed to consider the relations which arise out of it. 

101. Every law is the direct or indirect command c£ 
tlie sovereign antUority, addressed to persons generally, 
bidding them to do or not to do a particular thing or set 
of tilings ;»anJ the necessity which the persons to whomi 
the command is addressed arc under to obe)* that law is) 
called an ohlirfation or duty, 

102. The words ‘obligation’ and ‘duty’ do not belong 
exclusively to law. It is frequently said that wo are 
lUjder an oldigation to such a one, meaning only that we 
h^ve received a favour from him, for which we ought to 
be grateful: or we say that a man s position in society 
obliges liim to do this or that; or that it is our duty to 
revere Ood, or to love our parents. 

103. Of course in this place, when we speak of ohliga- 

tion or duty, we refer only to sucli ohligntions and such 
duties as arise out of the express or t^it commands of the 
sovereign authority which we obey. •k 

104. ' Right ’ is a term which, in its abstract sen^JB^ it is Riglit. 
in the highest degree difficult to define. Fortunately, 
where the term is used to describe a particular relation 

or class of relations, and not as an abstract expression of 
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all relations to which the name may be applied, it is far 
easier to conceive. Nor is it impossible to explain some 
of the ideas which the term conuotes; and this is what 
I shall attempt to do here. 

105. Every right corresponds to a duty or obligation; 
no right can exist unless there is a duty or obligation 
exactly correlative to it. On the other hand, it is not 
necessary that every duty or obligation should have its 
corresponding right. There are, in fact, many duties or 
obligations to which ihci'e is no corresponding right'. 
For example, there are duties imposed upon us to abstain 
Trom cruelty to animals, to serve certain i)ublic offices 
when called upon, and to abstain from certain acts of 
immorality; but there arc no rights corresponding to 
these duties, at least none belonging to any determinate 
person. If it is assei'tcd that a right exists at all in the 
cases 1 have put, it must bo meant that it ^belongs to 
Bucicty at large; but I think rights are generally con¬ 
sidered as belonging to ]>articu]ar persons. 

106. Of course, as every right corresponds to a duty 
or obligation, and as every duty or obligation is created 
expressly or tacitly by the sovereign authority, so ried^ 
are created expressly or tacitly by the sovereign authomy 
also. And as the term duty or obligation connotes the 
idea that its observance is capable of being, and will be 
enforced by the power which creates it, so also the term 
right connotes the idea of protection from the same source. 

107. Kighta have sometimes been described as a 
faculty or power of doing or not doing. A faculty or 
power of doing is undoubtedly the result of some rights ; 
for instance, the right of ownersliip enables us to deal 
with our property as we like, because others are obliged 
to abstain from interfering with our doing so. But in its 

' Austin, Lecture xii. p. 356 ^ihiid ed.). 
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abstract aenae we should hardly^ I tbiuk, identify the 
right with this faculty or power. 

Moreover, to speak of the faculty or power of not doing, 
in the same sense as we speak of the faculty or power of 
doing, involves a confusiou of ideas which it Is most 
desirable to avoid. 

108. Right is also very often confounded with liberty, 
as in the popular expression, so common in political 
writers, ^ the rights and liberties of tlie subject/ The 
liberties her© spoken of, however, may bo nothing more 
than those rights which correspond to the duty or obliga* 
tion jm]K)sed upon others to forbear from certain acts; 
which acts would interfere with our liheriy in the abstract 
sense of that term. But very oftco the phrase expresses 
in a coiifuf^ed manner that extent of freedom from all 


kinds of duty and obligation, which, in the opinion of the 
writer, oug]it to exist in a well-regulated state. 

101 ). It h esscntinl to every legal duty or obligation, ^ 

and therefore to every right, that it should be* specific. obliKaUoni 
This follows from the esMJntial quality of a legal duty or 
obligation—that it is the result of a command. A command 


must by its very nature be specific. It must be oildrcssed 
to determinate persons bidding them do a thing, with 
such certainty tliat it may be ascertained whether or 


no it has been obeyed. Thus we may say,, in popular 
language, that it is the duty of parents to educate their 
children, but we cannot thereby signify a legal duty. All 
we mean is, that it is one of the precepts of morality 
that they should do so. Before it can become a legal 
duty, a command to that effect must issue from the legis¬ 
lature ; and should this command only make education 
in general terms compulsory, then all the other particulars, 
ages at which the children are to be sent to school, the 
period they are to remain, the penalty to be incurred by 


£ '2 
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not doing 6o, and so forUii will Lave to be settled hy a 
Bubordinate authority, that is to say^ some such body as a 
School Board, constituted for the purpose, or, in default 
of any such body, by the tribunals which administer 
the law. 

110. It being moreover the essential nature of a 
duty or obligation that it is the result of a command, it 
follows that it is necessarily imposed upon some person 
other than the person who issues the command. No 
man, except by a strong figure of speech, can be said to 
issue commands to himself. Every legal duty or obliga* 
tion, therefore, is imposed by the sovereign body on some 
person other than itself. 

111. It is equally true, though it is a truth by no 
means so easy to grasp, that every right belongs to a 
poi*BOn other than the sovereign 1>ody which creates it. 
Tins, like most truths whi<h result directly from funda¬ 
mental conceptions, is scarcely capable of demonstration, 
yet it would not, I think, have ever been brought into 
doubt, had it not been for a slight confusion of language, 
winch I shall endeavour to remove. 

^ 112. Though the sovereign authority cannot confer 

I upon itself a right against a subject, it may impose upon 
' a subject a duty or oblation to do a specific thing 
towards itself, as, for iustonce, to pay a certain sum of 
money into the Govoniment treasuiy ; and this will result 
iu a relatiof very closely analogous to the ordinary' one of 
debtor aud creditor. A tax or a fine imposed upon a 
subject is indeed constantly spoken of as a debt to the 
Crown, and rccuvered by a process analogous to that by 
which ordinary debts arc recovered. 

113* But betweei^he so-called rights of the Sovereign 
to a tax, or a fine, and the right of a subject to receive 
a debt fix>ni a fellow-subject, there are essential difiisrences. 
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The subject holds his right to recover his debt» and can 
only exercise and enjoy that right at the will and plea* 
sure of another^ namely, the Sovereign who conferred it 
u})on him. The sovereign power, ou the other hand, 
which imposed the tax or fine, is also the power which 
enforces it. Moreover, the right to payment of a debt, 
which is possessed by the subject, is not only dependent 
on the will of another for its exercise and enjoyment, but 
it is limited by that will; and nothing but the external 
sovereign power can change the nature of the legal rela¬ 
tion between debtor and creditor. Whereas, in the case 
of a tax or fine, although the Sovereign has expressed in 
specific tonns, and therefore for the moment limited the 
duty to be pcpfonncd towards itself, it follows from the 
nature of sovereignty, that by the sovereign will the duty 
may be at any nionient changed. And though there is no 
didiculty in conceiving the duty which would arise upon 
each successive command, it is impossible to conceive a 
rvjht of so fluctuating a characternot because a right 
cannot change as easily as a duty or obligation, but be¬ 
cause wo cannot conceive a right as clmnging at the 
caprice of its holder. 

114. Looking to the habit that prevails of enforcing 
tliose duties or obligations which the sovereign body has 
directed to be performed towards itself, by a procedure 
nearly similar in form to that in common use for the 
enforcement of duties or obligations which have to be 
performed by subjects towards each other, we should 
readily understand, that the former class of duties and 
obligations, as well os the latter, had come to be considered 
as having correlative rights. Nor, when confined to sudi 
duties and obligations as the payment of taxes or fines, 
would there be any objection to the extension of the term 
‘right,' by a sort of fiction, to the claims of the Crown. 
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It is, however, with reference to political discuBsions that 
the distinction becomes of importance. Knowing the 
respect which men have for legal rights, and the feeling 
wliich all men have that legal rights ought to be secure, 
poUticians, especially the partinana of authority, constantly 
base the claims of the sovereign body on the simple asser* 
tion that they are riglits. Nor (as in a phrase to which I 
Iiavc already adverted) are the partisans of liberty, when 
it serves their turn, reluctant to assert*, that tbo people 
have rights against the Government; though it la more 
easy to strip off from these (so-calied) rights the ap- 
]>earance of being founded in law. I think, if both 
sides wore ready with the answer, that these are only 
rights in the sense of being sanctioned by morality, or 
ll;e general usages of mankind; and that they are not 
rights in the sctieo in which we speak of rights of pro^ 
perty and pcraoiml security; then, 1 think, the assertion 
would lose a great part of its force, and the discussion 
would be reduced to its true political ground, namely, 
wliat is expedient for the welfare of the people at 
largo. 

115. Austin sums up the characteristics of right, on 
which I have last insisted, as follows ':—* To every legal * 
ri^ht, therefore,' he says, ‘there are three parties: the 
sovereign government of one or a number which sets tho 
positive law, an<{ which through the positive law confers 
the legal right, and imposes the relative duties: the 
person or persons on whom the right is conferred : the 
person or persons on whom the duty is imposed, or to 
whom the positive law is set or directed.' 

115a. Every right, duty, and obligation exists, as has 
been said, in respect of some specific object. This object 


^ X^t. v{. p. 991 (third ed.)* 
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may be cither a thiiig or a pcwon. Every right belongs 
to u person, and every duty or oldigation is imposed upon 
u single person or several persons at once. The terjns 
* person ^ and ' thing/ therefore, form an important 
element in the conception of every right, duty, uud 
obligation. 

110. The word thing includes all animutc and inani* 
mate objects of sense which are not persons. But besides 
this, which is the onlinary and popular meaning of 
the term, that which is not yet in existence may be thu 
subject of rights, and as such is called ‘a thing/ Thus 
the ship which is not yet huUt but whh^h the ship-builder 
1ms promised to build, the coming year’s crops, the ease* 
?nent of light and air, the unpaid debt, may all bo subjects 
of rights, and are spoken of as things. 

To mark tliU distinction, thingH are divided into cor* 
|>orcal and inrorporc^il. The distinction must not be 
overlooked; for, as we shall see hereafter, some rules of 
law deiiciid ujum it. 

117. Another clawfication of things on which rules of 
law arc founded is into moveable and ini moveable. These 
tcniis might seem to mark a physical distinction only, but 
it is not always very precisely asccrtulned. In some cases, 
indeed, thu physical distinction is clear enough, and the 
legal distinction corresiionds with it Thus land is clearly 
enough both physically and legally immoveable. But it 
would be difficult to assign a reason in many coses for 
classifying a thing either as one or tbc other; as, for 
instance, a share in a railway coin{iany. Things not in 
existence are generally considered as belonging to the 
class which their ultimate form indicatos. Thus a debt is 
a moveable thing, but the interest in land which the next 
taker will enjoy after the death of another is considered as 
an immoveable thing. 


ThiriK^. 


Corpoivftl 
and in¬ 
corporeal. 


Moveable 
and im- 
moveable. 


I 
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I 118. Persona arc htiman beisga capable of holding 
i rights, and liable to pei'form duties and obUgations, 

119. Every human being at his birth acquires some 
rights, though he rarely, for reasons which will be 
explained hereafter, can so soon commence to incur obliga** 
tiouB, and some time must always elapse before he is 
liable to perform duties. 

It is generally considered necessary in order to consti¬ 
tute birth, that there must be complete sqiaration of the 
child irom the mother, and life in the child after separa¬ 
tion; it makes do difference how short a time the child 
lives after this. 

120. For practical legal purposes death is an event 
which cannot be for a inomcnt doubtful. But besides the 
cessatiou of physical existence which is generally siguided 
by the term, there is known to some systems of law a sort 
of conventional death, or, as it is sometimes called, a civil 
death. Tliis used to be considereil in Europe as taking 
l>luce when a man made certain religious vows and became 
a monk. Uuder the Hindoo law tlicre was at one time 
sometliing very similar to this in the case of the jogee, 
who i*euouQCcd the world aud lived by mendicancy. Au 
outcast also was under the Hindoo law so completely con¬ 
sidered dead, that the usual funeral ceremonies were per¬ 
formed for him‘. But the effect of expulsion from caste 
is greatly modified, if not altogether removed, by the Act 
XXI of 1850 of the Indian Legislature. 

In these cases the fictitious death rarely extends so far 
as totally to extinguish the rights, duties, and obligations 
of the persons feigned to be dead. It chiefly concerns 
those rights under which a man possesses, or can claim 
property. But the persons feigned to be dead would 

^ Menu, cb. ii. as. 184 ; Strange's Hindoo Law, To), i. p. i 6 q. 
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remain amenable to the law, and, as regards their pemon, 
under its protectiuo. 


121 . Tlie capacity to hold righto, and the liability to HoaiSoa 

. . o&oaftitv 


perform duties and obligations, is the creature of the iiamiity. 


^ity fttid 


sovereign [>ower, and is subject therefore to every species 
of modification, and even to total extinction. So that 
whilst some men have been reduced to a state of slavery in 
M’hich the law treats them only as property^, or the subjects 
of the riglits of others, other men have procured for them* 
selves imiuuuitiefl and privileges which put them almost 
beyond the reach of the ordinary law. But in England, 
and countries dependent upon England, and in most other 
civilised countries, these iuc4|ualities have to a great extent 
disApiieured; and the capacity to hold righto, and the 
liability to perform duties aud ohliguiions is, for all full- 
gr(»wu men, members of the same political society, pretty 
nearly alike. Except as regai'da certain public functions, 
the capacity and liability of unmarried women is very 
nearly the same as that of men. The capacity and 
liability of married women is generally, to some extent, 
limited; it is greatly so in England; less so in Indio, 
not only among Hindoos and Mahommedans, but also 
among Euro{>eans married and living in that country, in 
conseciuence of the provisions of the Indian Succession 
Act. The capacity and liability of persons under a certain 
age is less than that of a full-grown person; end the 
capacity and liability of persona of unsound mind is also 
limited. 


122. An alien, that is, a person who belongs to a. 
different political society from that in which lie resides, 
stands in a position altogether different from that of bis 


* See * Smith agiunet Grould.* Lord Raymond's Heporto, p. 1274, 
where the judged refused to apply this doctrine to a negro slave in 
England, overruling some prior coses to the contrary, 
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neighbours. He is not in the habit of obedience to the 
same sovereign authority as they are. In times of peace, 
however, the position of aliens in most modem civilised 
countries has been substantially assimilated to that of 
the members of the political society in which they reside: 
but in time of war, these rights, of necessity, in a great 
measure cease. 

123. There is a modified use of the term 'person* 
amongst lawyers which, from its importance and peculiarity, 
requires considerable attention. Besides liuinan beings, 
who are generally understood by the word ' iierson/ wc 
find that certain abstractions, or entities, or whatever you 
may choose to call them, are spoken of as holding rights 
and being liable to duties and obligations. Thus the 
City of London, a Bank, the Government of India, an Idol, 
a Railway Company, arc frequently spoken of as bolding 
property, as bringing and defendiug suits, of making con** 
tracts, and so forth, as if they were ordinary men. This is 
of course a pure fiction. There is no person here to whom 
these rights belong, or who incurs these obligations. In 
the case of the Idol there ia no human being to whom the 
right or obligation could possibly be referred ; and even in 
the case of the Qovenimcnt, or a Comtmny, it makes no 
difference that these are composed of individuals; for 
these individuals have personally nothing to do with the 
right or obligatiou in question. Everytliing, however, 
proceeds exactly the same, or very nearly the same, as if 
a real living person were concerned. There is a fictitious 
person, or, as I prefer to call it, a juristical person (to 
distinguish it from a real person), to which all the rights 
are supposed to belong, and upon which all the duties or 
obligations are imposed. A great many juristical persons 
are in England called corporations, but the term is not for 
general purposes a satisfactory one, and I cannot, therefore, 
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substUuto it for tlie somewliat pedaatic expression I have 
clioseu'. • 

124. Generally speaking, a juristical person is an 
of individuals who have been joined together 


to prosecute sonic common object, as a company of share • 
holders for the purpose of carrying on a trade. But this 
is not always so; for instance, an idol necessarily implies 
the idea of singularity. Moreover, all aggregations of 
individuals having a common object are not juristical 
persons. For instance, such ossociations as the British 
rurliaracnt, u literary club, or a religious sect are not so. 


125. When an aggregate of real persons is in cor- How rorpo. 
porated, an<l forms a juristical person, it is very important differ trtnu 
to perceive clearly tliat the rights, duties, and obligations Jln^*'**** 
of the juristical person do not belong to, and arc not 


imposed upon the individuals collectively. This is what 
distinguishes aggregates of persons which are, from aggre- 


gates of peraous which are not, juristical persons. Thus, 


if eight or tea persons enter into an ordinary trading 
partnership, the stock-in-trade belongs to them jointly j 
they themselves have jointly the custody and control of it; 


^ 1 Lave Oilopted this aipreflsion from Savigny, who has discussod 
die nature of juristical persons at considerable length. (Bystem of 
Modern Roman Law, ss. 85 sqq.) Thibaut uses the eipreesioa 
' Oemeinheit,* which Mr. Liudley translates * corporation.' Bnt 
Thibaut's original definition of a ^Gemeinheit' would hardly coincide 
with the definition of a corporation in the English law. From Mr. 
Ltni^ey's translation it would appear that this definition was 
modified by the author in the later edirions, but I liave not been 
able to ascertain its exact terms. It would seem, however, tbaT 
Thibaut. instead of calling a person of this kind, aa He^vigay does, 
a ‘juristical person,* would call it ‘ a mml person/ See Thibaut'a 
Syhtm <4 PandecU Law, General Part, 8. 113 of the translatioa 
by Liadley. This is the last abuse of a term already, I should hare 
thought, sufficiently ill-used. I am surprised, however, to find the 
«me expresaiou in the generally eaoelieat Italian avil Coie (s. a). 
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and they sell and dispose of it as they please. On the 
other hand, each is individually liable for the debts of the 
concern. But when a number of persons are formed into 
a juristical person, such as a rulway company, the indi^ 
vidual shareholders, as such, have neither the custody nor 
control of any part of the property of the company ; they 
cannot, as such, dispose of it in any way whatever: nor 
can they be sued for any debts which the Company has 
incurred ^ 

126. It is a general rule that juristical persons cannot 
be created without the assent, express or iniplied, of the 
sovereign authority This is a very strict rule of Eng- 
lisli law i and the power which, in India, Hindoos and 
Mahommedans claim of creating juristical persons for 
religious purposes to any extent they please, is in conflict 
with the ideas of all other civilised nations. 

127. Every person possesses a vast number of rights, 
and is liable to a vast number of duties and obligations. 
Every person also has, as we shall see hereafter, certain 
capacities and incapacities to do acts by winch his rights, 
duties, and ohligatlcuis are affected. Wlien the rights, 
duties, and obligations of any one person, together with 
his capacities and incapacities, are viewed as a whole, they 
ace designated by the term * status.’ 

128. Sometimes we have to consider and speak of, as 
a whole, not all the rights, duties, obligations, capacitieB, 
and incapacities of a person, but a certain section of them 
only; to which therefore, for the sake of brevity, it is also 


‘ Oomparv tbe ftequently' quot^ tsAxim of TJlpian, * Si quid 
uHxvtrHtati dfbttur fingulu mm fUbetur, nec quod debet univer^ifa^ 
Minffufi detent/ Dig. Bk. 111. tit. Iv. S. 7 . s. i. 

^ This was a rule of Roman law, and has copied by all 

modem European naUone. See Dig. Bk. tit. xzii., and 

the Italian OIvU Code, annotated, by CatUneo and Borda, e. e. 
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conyenient to assign a name. These smaller aggregates 
of rights, duties, obi igations, capacities, and incapacities, 
may, I think, be aptly termed ^conditions.’ Thus we speak 
of the condition of master, father, husband, servant, son, 
wife, and so forth; meaning thereby the rights, duties, 
and obligations, capacities, and incapacities of a person 
when he stands in that particular relation. 

129. Th^e is this marked distinction 1>et\veen this 
use of these two words. When we use the word status, 
we generally wish to keep out of view the particular 
clmracU*r of the rights, duties, obligations, capacities, and 
incapacities of which it is made up. Whereas, on tho 
contrnr}', when wo use the wor<l condition, we generally 
wish to mark and keqi in view a similarity in the com* 
position of the i>nrticular a^^regate, wherever it is found. 

Thus, when I speak of the condition of a father, I gene¬ 
rally mean tu indicate those rights, duties, obligations, 
ciipacitics, and incapacities which are common to all fathers 

alike. 

130. There hns been e great deal of discussion about 
the true meaning of the terms status and condition; 
and their use has been greatly impaired by the uncer¬ 
tainty attaching to them. I have sul^tantially adopted 
that meaning which has been assigned to them by 
Austin in the Introductory Outline to his Course bf 
Lectures. It is true that he does not in words draw the 
distinction which I have drawn between status and con¬ 
dition ; but he uses it neverthcl^B. 

131. Sometimes it is necessary to speak of, as a whole, juru uni- 
a number of rights, duties, and obligations, wliicli do 
indeed belong to one person, but which, not being all that 

are comprised under the term status, cannot be described 
by that word; and which, not being the same or similar 
in all ^lersons, cannot he called a condition. For instance. 
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the rights, duties, ud obligatious which on a man's 
death pass to his heir, or on his insolvency pass to the 
official assignee, are often considered and spoken of as a 
whole. Suc h afiKr^a^ ates of^ghts^duties, a^ o bligation s 
were called by Roman lawyers jurie universiiaiee. It is 
impossible to translate this term, and 1 do not venture to 
propose a new one; though it would be undoubtedly 
useful if such a one could be found. « 

132. Before quitting this discussion on the nature of 
persons and things, in the legal sense^ of the terms, I will 
advert to a classification founded on those terms, wliich 
has been the source of some confiision. 

13S. Making the various combinations which are pos¬ 
sible, wo see that we may have (i) rights of persons over 
persons; (a) rights of persons over things; ( 3 ) duties or 
obligations of persons to act or forbear in respect of per¬ 
sons; ( 4 ) duties or obligatious of persons to act or for¬ 
bear in respect of things. Laws which concern, or which 
chiefly concern, the rights, duties, and obligations of 
persons in respect of persons, have been sometimes classed 
/ together and called the law of persons; and laws which 
' concern, or which chiefly concern, the rights, duties, and 
^ obligations of persons in respect of things, have been like- 
^wise classed together and called the law of things. 

Righto of 134. I cannot discover that this classification of laws 
persons sna 

tilings. An has been turned to much purpose, and it would have been 
uiAssiAca- scarcely woi*th while to mention it*, had it not been that 
by slightly, changing the terms in which this claesificatirn 
is expressed, Black stone has introduced an egregious 
error. He speaks not of the law of persons and of the 
law of things, but of rights of persoiu and of rights of 
I tilings’. Rights of persons there are undoubtedly ; for all 


I 


^ Analynli (pu<im) prefixed to the earlier editions of the Com* 
luentaries. 
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rights are such. Tliere may be also rights (ycer things, 
and rightB over persona; but rights o/, that is, belonging 
to, things, as opposed to rights o/, tl)at is, belonging to, 
persons, there cannot be. 

134 a. Id English law, ut any rate, the law of person^ 
nnd the law of things is so mixed up, tliat no use can be 
made of tins classlhcation so long as our law retains its 
present form. • Wc do not in England possess anylegis- 
lutive provision, or body of legislative provisions, which 
professes to bo s^stctuatic; whilst Blacketone, whoso trea¬ 
tise professes to be such, and who has been followed by 
the general body of English lawyers, has misunderstood 
the distinction. Even in India, where an attempt has 
been niade to enunciate the law in a systematic form, it 
doe^ not seem to have l»een found possible to preserve 
it Thus, in the Penal Code, the law at once im- 
posoB on pcrsoiiB the duty to forl)oar from assault, and 
punisiies u breach of that duty by fine or imprisonment, 
or botli. 'flic duty to forbear from assault belongs to the 
law of persons, and the liability to suffer punishment also; 
but the obligation to pay a sum of money belongs to the 
law of things. It seems to me indeed very doubtful, 
whether a system of law could be so contrived as to make 
any use of this distinction. . 

135. Having thus discussed the nature of persons and 
things in the sense in which those terms are used by 
la>^ 7 er 8 ,1 revert to the consideration of rights, duties, end 
obligations; and I proceed to shew how, with reference to 
certain special qualifications of them, they have been 
classified. 

136. Sometimes 0 right exists only as against one or 
more individuals, capable of being named and ascertained; 
sometimes it exists generally against all persons, members 
of the same political society as tlie person to whom the 
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right belongs \ or, as is commonly said, somewhat arro¬ 
gantly, it exists against the world at large. Thus in the 
case of a contract l)e tween A and B, the right of A exists 
against B only ; whereas in the case of ownership, the 
right to hold and enjoy the property exists against persons 
generally. This distinction between rights is marked by 
the use of terms derived from the Latin : the former are 
called rights ; the latter arc called rights in 

The term ‘ right in rem^ U a very peculiar one; trans¬ 
lated literally it would mean nothing. But it 1ms an 
arbitraiy meaning which is mode j>crfectly clear by two 
passages in the Digest of Justinian. In Book iv. tit 2 . 
sec. 9 , the rule of law is referred to—that what is done 
under the influence of fear should not be binding : and 
commenting on tliis, it is remarked, that the lawgiver 
speaks here generally and * in rem,* and docs not specify 
any particular kind of persons who crubg the fear; and 
that therefore the rule of law applies, whoever the person 
may be. Again, in Book xliv. tit. 4 . see. 2 , it is laid down 
that, in what we should call a plea of fraud, it must be 
specially stated whose fraud is complained of, ‘ and not in 
rem' On the other hand, it is pointed out that, if it is 
shewn whose fraud is complained of, it is sufficient; and it 
need not be said whom the fraud was intended to injure ; 
for (says the author of the Digest) the allegation that 
the transaction is void, by reason of the fraud of the 
person named, is made ‘ in rem.* Id all these three cases 
in rent is used as an adverb, and I think we should 
: express as nearly as possible its exact equivalent, if we 
I substituted for it the English won^^ generally/ In the 
phrase ‘ right in rem ’ it is ufle<l as an adjective, and the 
j equivalent English .expression would be a ^ general right; * 
;;but a more explicit phrase is a * right availing sgaiiist the 
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world at large;’ and if this, which is the true meauiug 
of the ]d)rasc ‘right in rem/ l)e carefully impressed upon 
the mind, no mistake need occur. 

The term ‘ right in jyersonam* on the other hand, is 
capable of litoral tmuslutioD. It is the convei'se of a right 
rem; that is to say, it is a rigiit available against u 
particular person or persons. 

137. This is a convenient iilact^ to point out a dis- 
tinction with reganl to the use of the term obligation, toUiiv>. 
which it is desirable to keep in mind. When that term 
is used ill its wid<T sense, it is, as already mcntiuiied, 
synonjMnouR with duty; that is, it sigiiitics the binding 
fcM’ce of law upon the mendiers of a political society 
generally. But the term obligation is frequently used to 
press, not the binding force of law generally, but the 
ncccBsiiy we arc under uf <loing ii purtieulur act for the 
benefit of a parliciilar jkwjii; or, to more technical 
language, the term obligatimi, in this, its secondary scnKC, 
is used con*clativoly, not to a right in rem, but to a right 
in pecsonam. 

138 ^ Duties and ohliinitions are either to do an act, Positivonud 

[ , ” . nOKHtlVO 

• or to f>rbcar fnnn doing an act. When the law obliges 
jus to do an act, the iluty or obligation is called positive ; 

|whei] the law obliges us to forl^ear from doing an act, tlien 
tliG duty or ohligation is called negative. Thus ‘ thou 
shalt do no murder' is a negative duty or obligatiou; but 
‘ fuliil your contract * is a positive one. 

139^ Duties or obligations are further divided into Eelntive anu 
relative and absolute. Absolute duties and obligations 
are those to which there is no corrcBjiondjiig right Iwlong- 
ing to any determinate pei'soD or body of persons; as, for 
instance, the duty or obligation to serve as a soldier, or to 
pay taxes. Relative duties or obligations are those to 

^ Austio, Leci. x'\\. p. 356 (third editio*i). * lb. p. 357. 

F 
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which there is a corresponding right in some person or 
definite body of persons; as^ for instance, the duty or 
obligation to pay one's debt 

Primary snd 140 ^ Duties and obligations are also divided into 
•ocondiiry or , ® 

mtnctioning. primary, and secondary or sanctioning. Primary duties 
'and obligations are those which exist p^ se, and inde¬ 
pendently of any other duty or obligation; secondary or 
sanctioning duties an<l obligations are those which liave 
no independent existence, but only exist for the sake of 
enforcing other duties or obligations. Thus the duty or 
obligation to forbear from personal injury is u primary 
one; but the duty or obligation to pay a roan damages for 
the injury which I have done to his person is secondary 
or sanctioning. The right which corresponds to a primary 
relative duty or obligation is called a primary right. The 
right which corre8iK)nds to a secondary or sanctioning 
duty or obligaAn is called a secondary or sanctioning 
right. 

141. The series of duties and Obligations in which are 
comprised the original primary one, and those which exist 
merely for the purj^ose of enfomng it, very often, indeed 
generally, extends beyond two. Thus I contract to build 
you a house; that is the primary obligation. I omit to 
do BO, and I am, therefore, ordered to pay damages ; that 

is the secondary obligation. I omit to pay the damages, 

. 

and I am therefore ordered to go to prison; that is also 
called a secondary obligation, though it comes third in the 
series. And if, as we are at Hberiy to do, we look upon 
the obligation to pay dam^es as now the primary one, 
the expression is not incorrect. The terms primary and 
secondary will thus express the relation between any two 
successive terms of the aeries. 

142. The secondary or aaoctioning duties or obliga- 

^ Austin, Leci. %\r, p. 787 (third 
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tions which enforce primary absolute obirgations are 
tliemeelves always absolute ; that is to say, thorc is no 
right to enforce such duties or obligatious belongii^ to 
any do terminate person or body of persons other than the 
sovereign body. 

143. On tlie other hand, secondary or sanctioning, 
absolute duties and obligations are used to enforce primary 
relative duties and obligations also. Thus the primary 
relative duty or obUgntioii of a servant to his master is 
frequently enforced by the provisions of tl)e criminal law, 
by rueuns of the obligation to suffer a ffnc or imprisonment; 
and as these relative duties or obligations have, generally 
speaking, each their relative secondary or sanctioning duty 
or obligation also, they arc in such cases doubly enforced. 
Thus if a man’s property be wilfully injured, there arises 
the absolute duty or obligation to suffer the punishment 
for mischief or trespass, and the relative duty or obliga¬ 
tion to make compensation to the party injured. 

144. Secondary or sanctioning absolute duties or 
obligations are for the most part the pains and penalties 
imposed by the criminal law. I shall have occasion to 
discuss hereafter how for tlicy are resorted to in civil 
procedure 

144 a. Primary relative duties and obligations correspond 
eitlier to primary rights in rem, or to primary rights in 
personam. Those which correspond to primary rights in 
rem arc for the most part negative ; that is to say, they 
are duties or obligations to forbear from doing anything 
which may interfere with those rights. Their general 
nature may be best seen by consideririg the nature of the 
rights to which they correspond. Thus there are the 
large classes of rights comprised respectively under the 
terms ownership, possession, personal liberty, and personal 

* MCt. 437 sqq. 

r 
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security , wliicb are all primary rights in wn, and the cor- 
rcjspoDdixig duties are to forl)ear from acts which infnnge 
those rights. Primary rights tn pereonam are chiefly 
those which are created hy coBtract. The rights com¬ 
prised in the relations of family, of husband aod wife, 
of parent and child, guardian and ward, and other similar 
relations, are partly primary rights in rem, and partly 
primary rights i/i Thus the right of a father 

to the custody of his child is a right tn rm ; the conjugal 
rights of A Imnhand over his wife are rights tn j>er8onam. 

145. Secondary or sanctioning relative duties ur ob¬ 
ligations, whiidi arise on the non-observance of primary 
ones, arc for the most part penalties and forfeitures which 
are enforced hy civil os distinguished from criminal 
procedure h 

14G. The proper use to he made of these distinctions 
would 1)0 ill a sysietnatic catalogue of duties or ob¬ 
ligations. Classifications somewhat analogous to those 
arc indeed in use, though no such systoraatic enumeration 
has (as I shall presently shew) yet taken place. Thus law 
generally has hceii classificil into public and private, and 
into criminal and civil. Austin* has, however, shewn how 
unsatisfactory these classificationB arc. They arc probably 
founded on an irai>crfect conception of the distinctioiiB 
to which I have just now adverted. It is indeed pos¬ 
sible to say of some duties or obligations that they are 
eriDiinal, and of others that they are civil ; but this, for the 
most port, is only the case where they arc secondary 
or sanctioning; and in fact this classification amounts 
to little more tlian the rcc(^nition of the distinc¬ 
tion between criminal and civil procedure. The dis¬ 
tinction of ftlaws into public and private has rather 

^ But see supra, sect. 144, and infn, sect. 437. 

’ Lect. xvii. p 416 (third edition). 
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reference to the object for which they are imposed, than the.f 
nature of the duties and obligations which they crcotc. 

And many laws generally accounted private, as for 
instance laws which regulate personal seoiirity, scarcely 
diiTcr ill their ultimate object from many laws generally 
reckoned as public, as for instance the laws which relate 
to police. The ultimate object in each case is the pro- 
tcctiun of individuals. Even the laws which protect 
the person of tlie Sovereign only exist for the benefit of 
the inemhcTs of the ix>litical society by sccuriDg j>cace 
and order. In fact, M*e find, wjien we attempt to make 
use of these terms fur jiurposcs of elassificatton, that 
there arc numerous topics whicli miglit Just as well 
included in one us in the other of the divisions whieli 
they murk. 

147. In speaking of those duties or ohligatimis which Smutiotis. 
have no inde^>eiident existence, I have resorted to the 
^joinowhat clumsy expedient of calling them ‘secondary or 
sanctioning/ in onler to keep in view both their character¬ 
istics,—that they exist only for the sake of enforcing other 
duties and obligntiona, and that they enforce these duties 
and obligations by means of a sanction. 

146. It is desirable to conceive clearly the nature of 
a sanction. A command, as Austin has pointed out\ ‘ is a. 
signification of desire, but a command is distingui 0 h€d\ 
from other significations of desire, by this peculiarity— ( 
that the party to whom it is directed is liable to evil from 1 
the other in case he comply not with the desire/ And, j 
as ever}’ law is a command, every law imports this liability • 
to evil also, and it is this liability to evil which we call^ 
by the name of sanction. Duty or. obligation is hence 
sometimes described as obnoxiousness to a oanctioD, and 


’ Lect. b p. 91 (third ecVitioo)* 
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|t is no doubt a correct description from one point of 
view. 

149. The operation of the sanction is also clearly ex¬ 
plained by Austin j and it is this'—* The party obliged 
is averse from the conditional evil which he may chance to 
incur in case he break the obligation : in other words, he 
wishes or desires to avoid it. But, in order that he may 
avoid the evil, or may avoid the chance of incurring it, he 
must fulfil the obligation-^'he must do that which the 
law enjoins, or must forbear from that which the law 
prohibits.’ 

150. I shall have to consMer the nature of sanctions 
hereafter* more in detail, and shall endeavour then to 
reconcile this view of law in general with that which seems 
at first sight inconsistent with it—namely, the actual 
operation of courts of law. For unless this can be done, 
our analysis is somewhere deficient. 

* Leot. xxii. p. 459 (third edition). 

* See chapter xi. 
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I,*)!. Dutios aixl iiljliKftiions urti created in all cases Priiiinry 
i*y tlie h^vureigji iiutliority, but they may Iw ei'ciitou citJjer oblHjntiont 
uxpivf«!-ly or tacitly; directly or indirectly. Any one how- T>r^^ 
ever may aacortnin, by altemjitiii;; to enumemte them, to 
how very small un extent ]>ritnary duties and ohligutioiis 
huN e been exprcHsly Ntutinl: an<l even where an expresH stiUe- 
incnt hiiH liceii attempt<KJ, the tennn employc^d are fre<iuentiy 
HU vague as to render the expression nlnioKt useloss. 

1j 2. The primary duties and obliimtHMis which havoXonnor 

* ^ I* 1 • t ejiprcMioii. 

}>cci] exjircKHcd arc chiefly thoac the brcnehcB of winch are 
callcil crimes. But even here tlie form of the expression is 
a definition, not of the primary duty or obligation, but of 
the breach tif it. It is nowhei'c said in positive law, ^ thou 
shalt not stenV but whoever docs such and such an act is 
guilty of theft; we ai*e nowhere bidden by the sovereign 
authority not to kill, but whoever causes death under 
certain circumstances is guilty of murder, or manslaughter, 
or culpable homicide. The expression is in these cases 
ccrtaiuly not the lees effectual, and 1 now only dniw 
attention to the form of it as remarkable. 

153. None of the ordinary duties and obligations of daily Kot very 
life are anywhere expressed, and most of them are not very 
distinctly implied. We should look in vtun for any direct 
expression of the sovereign authority fixing accurately the 
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mutual duties and obligatioDS of parent and clnld, husband 
and wife, guardian and wavcl; forbidding the performance 
of acts hurtful to the person, property, or reputation of 
others \ or commanding us to pay onr debts, and perform 
our contracts. Tlicae duties and obligations are for the 
most part tacitly imposed upon us: and it is only when a 
breach of tliese duties and obligations is complained of, 
tluvt any attcmjit is made to ascertain them with exactness ; 
and even then the inipury almost invariably assumes that, 
if tlic sovereign authority hud expressed itself, it would, as 
in the case of crimes, have defined the breach of duty or 
obligution, and not the duty or obligation itself. 

Not Htated 154. Take for instance those duties and obligations 

hv JlJflcka ^ 

which correspond to the right of ownembip, of personal 
liberty and personal security. Even a commentator like 
Black stone, who professes to set before his readers a coni^ 
plctc ami exhaustive view of the English law, scarcely 
touches upon them at alL Ho does not, and could not 
wholly overlook them. He appears to consider (lightly 
enough) that the discussion of them would properly fall 
under the head of the riglita to which they correspond ^ 
Considering that such rights would belong to a man even in 
a state of nature (though he omits to tell us liow they would 
be secured) he calls them absolute; aud if it were possible 
that a man in a state of nature could have auy riglits in a 
legal sense, there is not the least reason why they should 
not be so called \ though of course the word ‘ a})solute’ 
would then mark au antitliesis different from that which 
I Imve used the word to express. But what does Black- 
stone, after having given them this name, tell us about 
those rights? He ^lungcB at once into the considera-' 
tion of political liberty; of magua carta, habeas corpus. 


1 Commontaries, ?ol. 1 . p. 124 . 
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taxatioD^ the prerogative, and the right to cany arms. 
Not a word about rights in any legal sense ; that is, rights 
corresponding to duties and ohligations imposed upon 
individuals in relation to individuals. At one time he 
)*efer8 vaguely to such rights, hut only with an observation 
that their nature will be bettor considered when he comes 
to treat of their breach. Turning to the Third Book, 
wliich treats of ^ Private Wrongs,' we find that nearly the 
whole honk is taken up with a description of ^c different 
Courts of Law and Procedure. Even whe*n he j>rofcspe8 
to discuss the UTOiig, or violation of the right, which, of 
course, presumes an antecc<leut inquiry intt* the nature <d 
the right, his attention is ab8or]>c<I almost entirely by dis* 
tinctioiis hctweeii the forms of action, suitable for cnfoix^ing 
the remedy which the party wronged has against the wrong* 
doer. Nearly all that Bhwkstone has to say anywhere, 
hosidcs this, about ownership, or, ns he would call it, pro* 
]»crty, relates to the transfer of it, and the various modes 
in which the rights comprised under that term may bo ap¬ 
portioned. The nature and extent of the rights themselves 
are paR.sed over nearly in silence^. 

155. Other writei's have csoa[>cd the confusion into 

^ Though tho KCaniincHS of expreiuiion to which I hero advert Li 
a featuro of general jurisprudence, t\i\» tendency to confound the 
righta >vhicb proU.'Ct person and property, »o far ae tliey are the 
Hubject of civil procedure, with the forms of pleading, is, I think, a 
peculiar feature of f^nglish law. It would not be convenient here 
to trace the oriipn of this oonfusion, but it will suggest itself to 
any one who rea ls the account given in books on pleading, 
of tikO * original writ,' and the ‘action on the case.* See Stephen 
on Pleading, seventh ed., chap. i. and the note ad finvm. With the 
Harrow notioDs of courts of civil procedure on this subject in early 
we may contrast the healthier maxim of the criminal law, 
ihatWiere a statute forbids the doing of a thing, and provides no 
special sanction, the doing of it is always indictable^ Ba,con*a 
Abridgement, Imlioiment (E)* 
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which Blackatone baa fallen between the legal rights of sub¬ 
jects as against each other, and the (so-called) constitutional 
rights of subjects against the government; but no writer, 
whose opinion is acknowle'lged as authoritative in courts 
of law, has yet attempted to put into an express form those 
duties and obligations, which we all acknowledge the neces¬ 
sity to observe, and upon which we depend for the security 
of person and property. No such writer has attempted to 
ascertain, \#tli auythitig approaching to accuracy or com¬ 
pleteness, wlint constitutes a UTong, or breach of such 
duties and obligations. Kven whei'c the sovereign autho* 
rity has taken upon itself the task of promulgating its 
commands in a complete form, by means of a code, we find 
that little progress has been made in this resj^cct. Thus the 
French Civil CckIc, while it abstains from defining rights, is 
no more explicit on the subject of delicts than Bluckstonc 
on the subject of civil injuries, to which they correspond. 
We are told that whoever canses damage to another by 
any act, is under the obligation to repair it'. It will be 
observeil that here also the expression is of the secondary 
obligation only, and so vogue as to give us scarcely any 
assistance in ascertaining the primary obligation even by 
inference. 

This absence of clear expression on the part of the 
sovereign authority of the duties and obligations which 
it desires to have performed, has caused people sometimes 
to forget the principle stated at the outset of this chapter, 
that all legal duties and obligations are created by the 
sovereign authority alone. 

156. It must not, however, be hence inferred that the 
legislative functions of the sovereign body, or of its delegates, 

' Code Civil, a. I aboil diacuaa tbia definitioa more fully 

hereafter. Seeaect. iSa. 
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are iuactive. Laws are being made every day, and tlieso 
all assume that the primary duties and obligations, of 
which I liave been speaking, and to which they constantly 
refer, are known, though they have not been defined. 

157. Tho sovereign authority iu making new laws LoKiniiitioii 
always avoids, as far as possibl^^ disturbing existing proMpectivu. 
rights, duties, and obligations. Even if it is necCBsary 
to introduce a general change in the law, which would 
otherwise have that effect, this is generally avoided by 
declaniig the cliaugc to be prospective: as, for instance, 
ill the Wills Act, which only applies to wills which have 
l)eeii iiiiulo since the net was passed. 

IT)8. The liiiut of the arhitrory power of the sovereign 
authority to iin]iosc upon us any number of new duties exrmM^ 
and obligations, atxl Co deprive us to any extent of our power, 
rights UH often as it plcancs, is to lie sought, not iu legal 
rules, but in political maxims. The lawyer is bound to, 
a<lnut that such laws, if made, would be valid. But the 
politician knows that no Government in a free country 
dure make such laws, except just so far as public utility 
iinjicratively requires it. Public utility docs require that 
every one should surrender a small portion of his income 
in the shape of taxes; public utility even sometimea* 
rc<iuires that a man should surrender altogether, for public 
puqioses, the property he has inherited from his ancestors, 
for a railway for instance, or a public building; and tho 
sovereign authority makes him do so. But no exercise of 
such a power beyond the strict requirements of public 
utility is tolerable. 

159. Many acts which have the form of the exercise of 
arbitrary power are tolerated because in substance they 
are not so. Thus the grant of letters patent for the, 
exclusive use of an invention assumes the form of a' 
special creation of a right by the Sovereign, in favour 
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of an individual. It lias, however, nothing about it 
which is arbitrary and unccrtam. The individual who 
grants the patent only carries out the provisions of the 
Legishiture. Titles and distinctions are also frequently 
conferred l)y the sovereign authority on individuals, but 
they carry hardly any privileges, and are of little legal 
Importance. 
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CHAPTER V. 

Lxadilitv 

9 

160, Liability \b tho word whfch I use to express the 
coivlitiou of a pei'son who, bybrcftkiiig a primary duty or 
obligation, has become liable to a secondary one. In every 
inquiry us to liability two questions arise ; first, has a pri¬ 
mary duty or obligation Ikjcu broken 1 secondly, what is the 
srcontlnry duty or obligation which arises from the breach? 
If we keep this very simple statement of the nature of the 
inquiry steadily in view, we shall avoid a great deal of 
confusion. 

101. I propose to examine some of the lending terms 
and phrases current u}>on this subject. They arc to be 
found scattered in commentaries, reports, and acts of 

' It will probably occur to the reader that, if law were systematic 
and complete, this chapter would asBumo a totally different charac¬ 
ter and proportion. The two preceding chaptera would, under a 
fiU^Ut change of form, contain an exhaustive deacriptiou of primary 
duties and obligations, and tills chapter would only discuss the 
secondary duties an<i obligations which arise upon tbeir breach. 
But (even if this were [lossibla) I shoub^ certainly &il in the object 
I have in view. If 1 deviated so fsr from the existing systetn. I 
might, as will appear in the sequel, discusM contract with reference 
to the primary obligations which arise upon it, but in all other enses 
nothing short of a complete reconstruction of jurisprudence will 
enable us to discuss primary duties and obligations, except by the 
invme proceee of conrideriog when they ha *e been broken. 


Liabdity. 
what used to 
express. 

Two 

brunches of 
inquiry. 
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parHament There are two elements of great difficulty 
in this examinatioo. One is that these terms and phrases 
are frequently used in an artificial sense greatly differing 
from their ordinary one; the. other is that this artificial 
meaning is itself yariable. 


OWitionof 162. The first current notion with whicli I shall deal) 
is that which treats all liability as arising out of a con- t 
tract, or out of a delict; or, to use the English phrase, out 
of a contract, or out of a tort. 

1G3. In order to understand the meaning and value of 
this clossification, wo must get as clear an idea as we can of 
the terms in which it is expressed. 1 will, therefore, first 
consider what is meant by the term ‘ contract/ and the 
expression ' obligation which arises out of a contract/ For 
this purpose I shall make use of the inquiry into the 
meaning of the term contract contained in Savigny's 
System of Modern Roman Law of which the following is 
a paraphrase. 

164. * The idea of contract (says Savigny) is familiar 
^ to all, even to those who are strangers to the science of law. 

Bui with lawyers it is so frequently brought into play, 
and is bo indispensable by reason of the frequency with 
which they have to apply it, that one might expect from 
them an unusually clear and precise conception of it* 
But in this we are not a little disappointed. 

165. 'I will try (he says) to shew what a contract is, 
by the analysis of a case which no one can doubt is one of 
true contract. If then with this view we consider the 
contract of sale, the fiAt thing that strikes Us is several 
persons in presence of each other. In this particular ease, 
as in most, there are precisely two persons; but, fre¬ 
quently, as in a contract of partnership, the number is quite 

' Boct. 


V JlsflnjtiMi 
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uncertain; fio that must adhere to plurality id this* 
general and indeterminate form, as a characteristic of con¬ 
tract. These several persons must all have come to som e 
determination, and to_the.i^me. d^t^roui^ation; for, so 
long as there is any indetermination, or want of agreement, 
thei'e can be no contract* This agreement must also be 
disclosed; that is, the wishes of each must be stated by, 
and to each, until all are known; for a resolution which 
has been simply taken and not disclosed will not serve as 
the basis of contract. 

106. ^Moreover, we must not neglect to observe the 
object M'hich is aimed at. If two men were to agree to 
aKsist each other reciprocally, by example or advice, in the 
pursuit of virtue, science, or art> it would be a very odd 
use of the term to call this a contract. The difference 
between such cases and the contract of sale, which we 
have selected as the type, is this: In the latter, the object 
which the parties have in view is a legal relation; whereas 
in the former, the objects are of quite another kind. But 
simply tu say, that the object which the parties to a con¬ 
tract have in view is a legal relation, does not go to the 
root of the distinction* When the judges of a court of 
law after a long discussion agree upon a decree, we liave 
every one of the characteristics hitherto noted, and it is a 
legal relation tliat the decision has in view ; but yet there 
is no contract. The bottom of the distinction is, that tlic 
judges have before them a legal relation to which they 
are no parties. In the case of a contract of sale the legal 
relation which the parties contemplate is their own. 

167. ‘These chamcteristics may be summed up in 
the following definition. A contract is the agreement of ^ 
several persons in a concurrent declaration of intention, ^ 
whereby their legal relations are determined.’ 

168. It will be observed that ibis definition of con« 
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£n|(liih tract includes not only those agreements which are a pro- 
of contract, niise to do, or to forbear from some future act, but those 
also which are carried out simultaneously with the inten¬ 
tion of the parties being declared. English writci^s ai'e 
not V 617 clear upon this point While on the one hand 
they would seem in practice to treat as contracts only 
those agreements wliich bind us to do, or to for])ear at 
, some future time; yet we find, on the other hand, that 
in their definitions of contract they take tlie widest 
possible ground, rejecting all the limitations suggested 
1 hy Savigny, and making, in fact, the two words ^contract* 
and ' agreement * synonymous. 

Thus it lias been proposed by the very highest authority 
(the Indian Law Commissioners) to define a contract as 
^ an agreement between i>arties whereby a pmiy engages 
' to do a thing, or angles not to do a thing 
^tinctiou 169. From some expressions in passages subsequent to 
contmetnne that wliich I have quotod, Savigny appears to treat the 

pcrfonoiidce - . . • mi .i* t 

of A con- performance of a contract as itself a contract. Tims, if 1 

' rightly undei*etand him, he siiys that the agi*eement for 

the sale and purchase of a house is one coutract, and the 

.consequent delivery of possession by the vendor to tlie 

purchaser is another. This, with deference to so great 

an authority, I venture to doubt. I think there is here a 

confusion which is exceedingly common between contract, 


' Second Report(i866)» p. xi. EDgUsh vriten hare not generally 
attempted to deline contract. The French Civil Code (Art. ixot) 
defines it as a conrention hy which one or more persona oreate an 
obligation (s*obligent) towards one or more other persons to do, or 
not to do something. The Italian Civil Code (Art. 1098) defines it 
as ' the agreement of two or more persons to establish, regulate, or 
dissolve between themselves a juridical bond (un vincolo giuridico).' 
The authors of the New York Civil Code are as vague as ourselves, 
only a little more brief. They define a contract as * an agreement 
to do, or not to do a certain thing.* (a 74 
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and transfer or conveyance, which Austin lias several 
times {>ointed out in the course of Ins Iiectures^ 

170. Subject to this luodiiication (and for our pi*esent 
purpose it is not an important one) I think Suvigny’s 
nuulysis of contract may safely be adopted. The ossenttal 
distinction between it, and the definition current in those 
countries wluch have adopted the Code Napoleon, is this : 
Savigny defines contract s^dcly with reference to tl»e con¬ 
templation of the parties : if the parties intend to declare 
tlieir legal riglits inter he calls it a contract, whether 
or no it has the effect intended is not considered *. The • 
Code Napoleon, on the otlier hand, makes it of the 
essence of the definition of contract that an obligation is j 
thereby created. For instance, if I were to promise a/ 
voter ten pouuds for his vote, tliat would bo a contract ^ 


according to Savigny ; but, aa no legal obligation would 
rosalt from it, it would not he a contract acconling to tlie 
dofniition of the Fixmch Cwle. The Italiau Code nciirly 
accords with Savigny’n definition. 

171. ^rho advantage of Savigny’s definition is, I think, Uow Oil* 
that it keeps moro clearly before the mind the true mode 


1^* rola-' 
ftnse.i. 


in which the legal rehUion arises. When the ])artie8 have 
expressed their desire to create the legal relation, then 
arises the totally distinct question, whether the sovereign 
authority will recognise it as such. Su{q)OHing the parties ^ 


to the contract to be of full capacity, and tliat the legal 
relation contemplated would not conflict with any coni'' 
mand of the Sovereign^ exprei-s or tacit, it will generally^ 
result from the agreeiuent It is, however, required in 


* Lecture xiv. end the notes to T^bte II., pp. 387, 1QO5 
(third ed.). 

* I gather tku from the general tenor of Sarigny'a obeervationii. 

and, 1 think, it i$ al»o inipUed in, though not expressly affirmed bv 
the deflnltiott. ^ 


Q 
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some CAses before the contract is made binding, that it 
should be accompauiod hj certain solemnities, as they are 
called. As, for instauce, tliat it should be made in the 
presence of witnesses; that it should be in writing; or 
signed; or registered. 

Effector 172. A distinction exists with reganl to the effect of 

wiommites. omitting these solemnities which is sometimes embarras* 
sing. The legal relation is sometimes recognised for some 
purposes, and not for others: or perhaps it ouglit to be 
said, in some cases, though the legal relation is recognised, 
impediments arc thrown in the way of making any use 
of it. Thus the legislature sometimes says, that unless 
the solemnities have beeu performed the contract shall not 
be given in evidence; sometimes, that no action shall be 
brought upon it; sometimes, that it shall have no effect. 
There has been the greatest difficulty in ascertaining the 
precise effect of tliese obscuro and vague expressions. 

iiitetition of 173. From the slovenly mode abo in which parties to 
A contract, in the hurry of business or from carelessness, 
frequently express themselves, great difficulties arise in 
aacertainiog what legal relation the parties intended to 
create. It is with reference to this inquiry that it is said, 

' the intention of the parties governs the contract.* But 
the difficulty of ascertaining the intention still remains. 
The person to whom the promise is made, or promisee, as 
he IB called, may say that lie intended one thing, and the 
promisor may say that he intended another. In which 
sense is the promise to be taken t Paley discussing tbU 
question says: * It is not the sense in which the promiser 
' actually intended it, that always governs the interprets• 
tion of an equivocal promise; beoause, at that rate, you 
. might excite expectations whicli you never meant, nor 
! would be obliged to satisfy. Much less is it the sense in 
which the promisee actually received the promise; for, 
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occordiDg to th&t rule, you mi^t be drawn into engage- 
raenta you neyer designed to undertake. It must, there* 
fore, be the sense (for there is no other remaining) in 
which the promiser belieTed that the promisee accepted his 
promise h* Austin ^ remarking on this passage of Paley, 
says that if this rule be adopted, should the promiser 
misapprehend the sense in which the promisee accepted 
the promise, either the promisee will be disappointed, or 
he will get more than he expects : and he suggests tliat 
the true guide is the understanding of both parties.' 
Paley's two first propositions are uudoubtodly correct 
Austin’s criticism, however, on what Palcy considers as 
the only other possible alternative is, as undoubtedly, 
eo\uid. But with the greatest res{>ect for so high an 
authority, it appears to me that Austin, in his own sugges¬ 
tion, merely falls back on the old difficulty; for the 
difficulty only arises when the jiarties aver that they un¬ 
derstood the promise iu diflerent ways, which ia every 
equivocal promise is, of couree, possible. 

174. The practical sulutiou of the difficulty is, I 
think, simple enough. Austin rightly points out that 
there is a distinction between the intention of the parties, i 
and the sense of the promise. But this distinction liardly 
avails anything for our present purpose. Even the sense 
of tlie promise may bo different to difTerent persons ; the 
pro miser may consider that his words bear one sense, the 
promisee may consider that they bear another; and a 
stranger may consider that they hear a third. There isj 


^ Faley, Moral Pbilosophy. book iii. part L chap. t. See 
Arch bishop >Vhateley'ii note, in which 1 find be arrives at the 
same conclusiou as 1 do, namely, that the result of a promise may 
be different from what either one party intended, or the other 
expected. 

* L*.ct. xxi,, note« ad finem. 
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' but oae way out of this d^culty. The judge, who has to 
decide what legal obligation has resulted from the transac* 
tion, may fairly use all these as a guide to his own con** 
' elusion. Having first ascertaioed the terms in which the 
: pai^ties expressed themselves, he may hoar what each 
•^party says as to their true interpretation, and what each 
respectively says he intended by them; he may also 
consider what interpretation would be put upon them by 
an uninterested man of ordinary understanding. He may 
even go further, and consider the surrounding circum¬ 
stances, so far as they tiirow light upon cither the sense 
of the 1)1*0111180, or the intention of the promisor, or the 
expectation of the promisee. Jiut after all ho must put 
upon the words his own interpretatiou; and from the 
sense which he attaches to the words he must presume the 
. intention. So that the curreut* phrase 'the intention 
, governs the contract' is really only true to this extent; 
that it governs the contmet, wliere both ]>arties arc agreed 

4 

what the intention was. Where there is a dispute as to 
the intention, the contract (strictly sjicaking) is governed 
hy the intention, as it is presumed from the sense which, 
under all the circumstances, the judge thinks fairly at¬ 
taches to the promise. 

175 , Tor instance, suppose you wrote me a letter 
offering to buy ^my liay horse, if warranted sound, for 
one hundred pounds/ and that I accepted the offer; 
whereupon I sent the horse to you with a written 
warranty as a fulfilment of the bargain. If we were to 
dispute, whether the warranty I offered you was such a 
warranty as was contemplated, the court would bear what 
you and I had to say as to the meaning of the contract, 
and our respective intentions and expectations; but 
would in all probability decide, that the sort of warranty 
which I was bound to give was the usual warranty in such 
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cases; tliat being the warranty which a man of ordinary 
sense and understanding would exi>ect under the circum¬ 
stances. The judge might be able to form an opinion 
without further inquiry whether the warranty was such, 
or not; but he might not; and if he could not do so, 
he would inquire from experienced persons what sort of 
warranty is usually given in such cases. And whatever 
sense ex])crienced persons usually attach to the word 
* warranty' when dealing in horses^ the court would 
attach to it in this case, and decide that that was the 
warranty intcndech whatever protest you might make, that 
that was not what you expected, or I might make, that 
that was not what I intended. 

176 . If, indeed, after having agreed to purchase my 
bat/ horse, you watitcd to make out that your intention was 
to purchase my brown, the court would scarcely listen to 
you. Supi>osc, however, that I have two buy hovKOS, and 
you insisted you bad bought one, whilst I insisted you had 
bought the other. On the words of the promise itself it 
would he im])08sible to discover, whether wc really intended 
the sumo or different horses ; and, if the same, which. 
But a very little further inquiry would probably clear up 
the whole matter. It miglit turn out that, of my two bay 
horses, you had had one sent to you to look at; that you 
had offered me seventy-five pounds for this bay horse, and 
that I had insisted on having one hundred. And if no¬ 
thing had ever passe<l l>etween us about the other horse, 
and your offer of a hundred pounds for my bay horse fol¬ 
lowed close upon this negotiation, there would be no doubt 
at all, that you would bo considered to have bought that 
horse which had l>een sent to you for inspection. And the 
judge would come to this conclusion, not l>e€au 8 e he is 
certain that waa what I, or you, or botli of ue understood 
or intended. He has no means of ascertaining that. He 
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coDcluiles tliat no reasonable man wonld suppose that in 
tliat letter any other horse was referred to, and he tixes 
upon til at horse accordingly. 

177. This, I think, is the practical method wliich 
tribunals adopt for deciding, in cases of dispute, what obli¬ 
gation has resulted from a coutract. For this purpose 
they generally adopt certain maxims of inteiiiretation*, 
which, however, generally coucIu<Ie with a protest that 
these maxims must always yield to the evident intention 
of the [larties. What is here called the ^ evident intention 
of the parties ' is that presumed intention which, as I have 
said before, the judge takes from tlic interpretation, which 
interpretation may possibly conflict with one or another of 
the generally accepted maxims. 

Contract not 178. From this exaraiuation of the term ^contract/ we 

tlK'wmroeof » . . . t . « « . 

gbiinatkon. see that it is an occasion upon which the sovereign 
authority creates a primaiy obligation, according to the 
presumed intention of the parties. The contract itself is 
not, as the common expression ‘an obligotion which arises 
out of, or is created by, contract* might, at first sight, 
seem to indicate, the source of the obligation. It is the 
sovereign command which cieates the obligation—in other 
words, whicli gives to contracts their binding force. This 
command is nowhere expressed. It is tacitly understood 
as a general rule in most civilized countries, that contracts 
yviW be enforced, end only the exceptions from it are 
expressed. 

178 < 1 . A contract is the simplest and at the same time 
the most frequent occasiou for the creation of a primary 

^ See Cbitty on Costracts, cb» 1. sect. 3 . par. 4 . where these 
ma\imt ore collected. It is covinon to transfor the maxims for 
the ioUrpretation of wills, ccnTejances, and contracts from oas 
to the other without very careful dtscrjiniDatioD; but 1 doubt 
whether the interpretation of these three claaaei of documents pro¬ 
ceeds upon precisely the same prinoiplea. 



LiaUlity. 


87 


-i8o.] 


obltgaHon. There does not aj>pear to me to be any reason 
why all the eircamstauces upon which tliat creation would 
take place should not, even in the present state of juris¬ 
prudence, bo accurately defined. The result of this would 
he, as I have already suggested, to reduce the question of 
the liability which arises fmm a breach of contract to 
considerations of the simplest clioractcr ^ 

179. If wo revert now to the division of liability into 
that which arises out of contract, and that which oriscs 
out of delict or tort, we shall fiud it necessary next to con¬ 
sider the meaning of the wonl ^delict’ or Hort/ It is, 
however, fur more ditficult to assign any distinct meaning to 
this word *tort,' or to ita corresponding Latin expression 
‘delict/ than to tlie woixl ‘contract.’ All arc agreed that 
it expresses some kind of bre ach of duty or obligatio n, but, 

AS T have already pointed out, lawyers gencrolly, when 
treuting of this part of their subject, luiss very lightly 
over the consideration of the duty or obligation which is 
broken, and English lawyers address themselves chiefly to 
the procedure to which the party is amenable. And 
although in almost every English law-book, and in sohie 
Acts of Parliament, we find it stated or assumed, that all 
ordinary coses which come before the Couits of Common 
Law may be divided into actions of contract and actions 
of tort, or, as it is sometimes put, actions of contract and Actions of 
actious independent of contract *, yet I know nothing more 
difficult to grasp than the distinction on which this classi¬ 
fication is founded. Indeed, if we accept some accounts 
of that distinction, it is difficult to 1/e1ieve that it exists 
at all 

180. If, for instance, we turn to the description of torts 

^ See the note io the heading of this chapter. 

* Smith on Contracts, p. I; BuUen and Leake on Pleadiijg, third 
^ • P* ^7i f snd i6 Viet., chap. ;6, Sebed. B. 
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by a Tcry able modem writer*, wliat we are there told 
that a tort or a wrong, indei>ciideiit of contract, involves 
the idea of the infringement of a legal right or the viola^ 
tion of a legal duty. But ia not a breach of contract both 
an itifringement of a legal right and a violation of a legal 
duty 1 Further on we are told that one class of actions of 
tort are founded on infractions of some private compact, or 
of some private duty or obligation, productive of damage. 
But are not actions for breach of contract founded on that, 
which is at ozice the infraction of a private duty or obli¬ 
gation, and also of a compact 1 Again, though we are 
reminded that tort differs essentially from contract, yet I 
Imve in vain endeavoured to discern what the essentia) 
differeuce is. On the contmry, I find it stated, that the 
same transaction may give rise to an action of tori and an 
action of cotitroct. True, it is said that an action of tort 
cannot he maintained for a breach of contract, but only 
where tho toit csunplained from a contract. But 

what sort of special connection is exjiresscd by the won) 

' flowing ' I am unable to conceive. 

181. It is cosy enough to see that the learned author 
IS not hero expressing his own ideas on the subject, but 
struggling to gather up into a consistent whole the vague 
and contradictory language of various authorities ; whereas 
the mere collocation of these authorities most satisfy any 
one that such a stru^lc is hopeless. 

French den- 182. idea which attaches to the word delict, as 

dolicti. used by continental lawyers, is scarcely more definite 
Aan that which attache to the word tort. I am not 
aware of any attempt to define it very accurately; but 
there is in the French code a chapter headed ‘ Delicts/ 
which would lead one to suppose that we should there find 

I Broom's CommeoUries on the Common Law, book iii. oh. i. 
pp 658, 676, 677 {tni ed.). 
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a clcscriptioD of the things winch Are called by that name. 
I have alreaxly referred to the form of expression used in 
this chapter \ and all I am able to infer os to its meaning 
is, that a delict is said t6 be the act of one man whic 
causes damage to another, provided it he done intention-' 
aJly, negligently, or imprudently. But, as I shall have 
occasion to shew hereafter, these expressions, if used to in* 
dicate what acts are delicts and what are not, are altogether 
inadequate, and to a great extent inappropriate or useless. 

183. I must also observe that even were the nature of 
delict and tort ever so clearly ascertained, it will not be 
exactly true to sny that the secondary or sanctioning duty 
or obligation a rises out of 11 delict, or out of a tort. As in 
the case of contract, the delict or tort will only be tlie 
occasion up<ni which the duty or obligation arises; the 
existence aud the nature of the duty or obligation depend 
entirely upon the will of the sovereign authority. 

184. Moreover, were the tenns contract and delict ever 
80 clearly defined, tliei-e is obviously this further objection 
to the classificatioD, so common amongst lawyers of the 
French school, of obligations generally into those which 
arise from a contract, and those which arise from a 
delict The first branch of it has reference only to 


Delict er 
tort not tho 
Bourco of 
obligation. 


ObligatlonB 
AT dei'Cio Hre 
Beoondsry 
only. Thoao 

fx f untructu 

are priiuary. 


’ Supra, sect. 155. The claiuee of the Code Cirii are nn 
follows'Art, 1381, Tout fait quelconque de Thonime^ qui cause ^ 
autrui un dommage, oblige celui par U faute duquel il eet arriT^ 4 
le reparer. Art. 1383. Chacun eat reaponaable du domtnage qu*il 
a raua 4 . non seulexnent par son fait, mais encore par sa ndgligeoce, 
ou par eon imprudence/ It will be seen that I corwtrue Art. 1383 
as containing, by implication, a limitation on the extreme generality 
of Art. 138a. aud that I translate • par »oii fiut* (aoroewhat boldly I 
admit, but I cannot underatand what else is meant by it) by ' inten¬ 
tionally.' Pothier’s two definitiona do not quite i^ree with the Code 
or with each other. See Introduction G^n^raie aux Coutumea, sect. 
1 f6; Traito des Obligations, sect. 116. See also Les Codes Atmottfs 
de Sirey, par P. Gilbert, Paris, 1839. and infra, sect eij, note. 
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iprimaiy duties or obligations: the second branch of it 
I only to secondary or sanctioning ones. Nor is this at all 
a fanciful criticisin. When duties or obligations are spoken 
of generally as arising, either out of contract, or out of 
delict, it is impossible to avoid seeing that, under this 
form of expression, it has been altogetlier forgotten that, 
behind the obligation which arises from the delict, and 
which is ouly a secondary or sanctioning one, there must 
always lie a primary duty or obligation, of which the 
delict ia a breach; and the nature of which must be always 
ascertained befoix* it is possible to say whether or no a 
delict has occurred. 

185. Lastly, tl)c division ia, in another respect, obviously 
incomplete. Whatever may be the idea which attaches to 
delict or tort, as opposed to contract, it is obvious that there 
arc many duties and obligations which do not arise in any 
way out of contract; breaches of wliich are, nevertheless, 
not usually called delicts or torte* For instance, suppose 
certain taxes to be ]n)ix)scd by the sovereign authority, and 
these taxes (as is very often the ease) to be farmed out to 
an individual, with a right to recover them by distress of 
goods. Neither the primary obligation to pay the taxes 
to the fanner, nor tl^e secondary obligation to autfer the 
distress, will find any place in this classification. Tlie 
onussion to pay the tax would not, in the ordinary sense 
* of the wonl, be called a delict, and the obligation to pay 
the tax certainly does not arise out of a contract. So 
too, in India, tlie obligation of a shareholder to repay to 
his CO*shareholders the amount of Qovemment revenue, 
which they, or either of them, have paid on his behalf, in 
order to prevent the estate being sold, has been declared 
not to be an obligation which arises out of contract. On 
the other band, one would scarcely, in common language, 
describe this omission as a delict or tort. 
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186. The existcDce, iiidecd, of duties and cbligatious 
wliicli canuot be said to I'esult, either from a contract 
on tlie one hand, or from a tort or delict on the other, 
is acknowledged in rather a peculiar way, by speaking of 
duties and obligations which arise out of quasi contract, 
or out of quasi delict. This, however, is really only as 
much os to say, that there ai^c certain obligations wliich 
wc cannot make fall within either of our divisions; the 
events upon which they ansc being admitted to be neither 
contracts nor delicts, but beiug represented to be cither 
soiuethiug like contracts, or something like delicts or 
torts ; which, as Austin has pointed out, is merely creating 
a sink, iii^o which every evestt which gives rise to an 
obligation, but which is neither a contract nor a delict, 
is thrown without discrilninutiou^ 


187. We also generally find that authors, when treat* Civilinjunou 
iug of the nature of wrongs (that is, breaches of primary 
duties or obligations), divide them into wrongs, which are 
civil injuries, and wrongs which are crimes. But this 
division, though proper enough for some purposes, is 
based upon distinctions wliich are wholly unimportant 
when we are ascertaining liability. If in tlie present day 
this division points consistently to anything, it is not to 
any distinction in the primary duties and obligations 
which have been violated, but to the mode of procedure 
adopted to enforce the secondary duty or obligation, which 
arises on the breach of the primary one. If the court 
where the act is panlsliable be a court of criminal pro* 


cedure, it U considered criminal, and is called a crime or 
an offence. But nevertheless, there is still some difficulty 
about distinguishing civil injuries and crimes upon this, 
as iude^ upon any other principle. Courts exist, such 

^ Fragments, ?cL ii. p. 945 (third edition). 
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aa the court of petty scasione in England, and of the 
inferior magUtratOB in India, of which the proceedings 
are aomctimes considered to be civil, sometimes to be 
criminal, and aometimes intermediate between the two. 
Thus proceedings to remove a pauper, or to get rid of 
a private nuisance, are dearly civil; just as a aummary 
convictiou for theft is clearly criminal; but whether pro* 
coedings to compel a fatlier to support his bastard son arc 
civil or criminal has been found somewhat difScuIt to 
determine. The English law seems to treat them as 
criminal, but very analogoua proceedings in India have 
been considered as civil. The Erench code divides all 
breaches of duty or obligation which are not of a purely 
civil nature into crimen (specially so called), delictn (using 
in a narrower sense the same word as is also used gene¬ 
rally to describe civil injuries), and contravention$ of 
police; these arc all comprised within the Penal Code, and 
the latter ekes contains some matters which wc shout<I 
class as civil injuries. 

Oritfihof 188. Whilst, too, we find that in modern times the 

between . division between civil injuries and crimes is fluctuating 
and uncertain, we observe that in the earlier stages of 
society, if it existed at all, it was based on entirely 
different notions*. To exact for all injuries both to 
person and property a payment in money to the person 
injured appears to have been tlie first form of legal 
liability for injuries 4 p private persons, alike in Greece, 
in Rome, and among the Teutonic tribes. The first 
idea of criminal law, as distinguished from thb, seems 
to have grown out of the punisfameut by the sovereign 
authority of offences directly against itself. And the 
impulse to the more general development of criminal 

^ Maine's Ancient ch. x.; Kemble's Saxons i^Esglaxidi 

cb. X. 
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Uv in modem timea seetnB to he due, in this country,' 
to an extension of this last notion. It is supposed by 
rather an odd fiction that by every offence the ‘King's 
peace’ is disturbed, and his ‘dignity’ offended. And it 
was formerly necessary in all cases that it should be so 
stated in the indictment; not only where acts of violence 
had been committed, but oven where the offence charged 
was such as obtaining goods by false pretences, or selling 
ale on a Sunday. Mo<Iern writers still attempt to pre¬ 
serve a somewliat similar notion, when they tell us that 
civil injuries arc an infringement of rights belonging to 
individuals considered as individuals; whereas crimes are 
breaches of ])ublic rights and duties belonging to the 
whole community ^ However, the examples given above 
sufficiently shew that this distinction is not adhered to. 

189. At other times the mental conaciuusnefla of 1 
wrong on the part of the person who does tho act I 
a]>ponrB to be made the test of criminality. We are 
often told that in order to commit a crime a person 
must have a guilty mind. No doubt, too, there has been 
a readiness to bring all acts, which are in the general 
estimation of mankind wicked^ within the criminal law. 
But a very slight eisperimcnt will sheu'^ that neither is 
this a test which lias been consistently applied to dis¬ 
tinguish civil injuries from crimes 


190. Moreover, all these terms and distinctions, founded Nature 

... . dutifliiiid 

as they are upon dinerences, eith^ in the occasion on 
which duties and obligations are created, or upon the exit on tho 

^ . 1 . 1 i ,OCCMiOUOf 

mode in which they are enforced, are very hkely to lead their 

tion. 


' Blackstone's Commentarica, vol. iv. p. 5; quoted in Broom's 
Commentaries, p. 869 (firdt eti.). 

^ See KuBseJl on Crimea, vol. h, whence it appoari that an indict* 
neut >%ill He for neglecting to forward an election writ (oh, xvii.), 
and for removing a dead b^y, however innocently (oh. xxavii.}. 
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one to suppose that the nature of duties and obligations, 
either primary or secondary, is in some way dependent 
thereon. But this Is not so. For Instance, the duty 
I am under to abstain from acta, which would interfere 
with the enjoyment of your property, may arise upon an 
express contract between you and me, or may depend, 
without any contract, solely on your right of ownership. 
Certain rights with their corre8})OudiDg duties and obliga- 
tions do, indeed, for the most part arise upon contract; 
certain other rights with their corresponding duties and 
obligations do, as it so happens, for the most part arise 
independently of contract. Breaches also of primary 
duties and obligations which are the subject of civil pro* 
cedure are, as a fact, generally followed immediately by 
consequences of one kind j whilst breaches of primary 
duties and obligations which are the subject of criminal 
procedure are, as a fact, generally followed immediately 
by-consequences of another kind. But there is nothing 
in this which is either necessary, or even constant. There 
is hardly any duty or ubligatiou usually arising upon 
contract which might not arise independently of it; and 
a very large number of rights, with their corresponding 
duties and obligations, arise partly upon contract, and 
partly not; indeed, we have seen how the attempt to 
discriminate between duties and obli|[ations by the occa¬ 
sion which creates them has completely failed. So wo 
shall see liereafter the consequences of all breaches 
of duty or obligation are in a great measure ultimately 
the same, whether their consequences be civilly or crimi¬ 
nally pursued. 

Nogenerti 191. It is hardly necessary for me to remark on the 

swerfeainins barrenness of the resulta thus far obtained—which are never* 
thelees all that I am able to glean from any of the usual 
sources-^as to the general nature of liability. Assuming 
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Savigny^B analysis of the conception of contract to be 
accepted, and the meaning of the term to be well settled 
in law (which, by the way, is rather a liberal assninption), 
it may be said, subject still to the Bettlement of a few 
minor details, that the nature of obligations which result 
upon a contract is pretty well understood; and then, as 
I have before remarked, the question of liability is very 
nearly solved. But with regard to all liability which does 
not result from a true and proper contract, we have 
hitherto got nothing but a few very unsatisfactory dis* 
tinctioDB and definitions. 


192. Failing, therefore, codes or treatises on 

where wc miffht expect to find the information we require how d«alc 
* A • ^ tn 

]>repared for us 111 a general form, we must turn to the practice. 

actual practice of the law, and see how judges do, in (act, 

deal with the question of liability. For that question has 

to be determined by them every day; and it need hardly 

be insisted on, that every such determination presuniee 

a hiw or rule in general terms upon which it is based ; 

and if we could only extract all such rules, we should 

have solved, so far as it is capable of being solved, the 

question under consideration. 

193. I therefore proceed to examine the phrases in 
common use among lawyers, when they wish to give 
their reasons, why liability exists in some cases and not 
in others; and also the various ^rms by which they 
describe events which give rise to liability, and by which 
they distinguish events which do not pve rise to it. 

I shall not, in so doing, advert any farther to liability 
which results from a true and proper contract, as that has 
been, as I have shewn, treated by them after a more 
satisfactory method. 

194. We generally find that those acts, which, when 
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' coosidered with reference to the secondary obligation 
: which results from them, we call torts, are, when considered 
with reference to tlic nature of the act itself, called 
injuries; and a good deal is made of this word ‘ injury/ 
as if it, in itself, told us a good deal about the matter. 
We arc told over and over again, that in order that a man 
should he liable for any damage, on the ground that it is 
a tort, there must be injury. But what is injury 1 All 
wc know of it lb that it is the infringement of a right. 
I believe also that uijury is for the most part used in the 
special sense of an infringement of one or other of those 
rights which relate to property, or personal security, or 
^reputation. But what are those rights? I have never 
yet found them described even 8Uj>erficially. If wu knew 
them, then we should also know the duties and obliga¬ 
tions to which they correspond, and our dilhculty would 
be solved. 

195. When something more definite than this is 
attempted, we generally find that the act or omission, which 
is said to }>e an injury, is qualified by some adverb which 
is apparently intended to indicate that which constitutes 
the required test of liability. Amongst such adverbs I 
find the following:—fraudulently, dishonestly, maliciously 
(avec premeditation, avec de guet-k-pens), knowingly, in¬ 
tentionally, wantonly, malignantly, rashly, negtigentty, 
wilfully, wickedly, imprudently, and clumsily (par malad- 
resse). So also I find such adverbs used as forcibly, with 
a strong hand, violently (avec violence et voies de fait), 
riotously, tumultuously, or in large numbers (par attroupe- 
ment). Again, for the same purpose I find sucb ex¬ 
pressions made use of as wrongfully, feloniously, unlaw¬ 
fully, illegally, injuriously, and unjustly 

' Many of these adverbe also make their appearance in Codes, and 
other legislative productions, but I think they mostly oHgioatod 
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196. I have purposely selected tliesc adverbs, as well 
from the descriptions of those acts relating to person, 
property, and reputation, which are called crimes, as 
from the descriptions of the similar acts, which are called 
<lclicts or torts, without any attempt at discrimination. 
For criminal liability, in almost all such matters, con¬ 
tains wit) I in it civil liability also, combined with some 
additional element; and it is chiefly as applied to acts 
relating to person, property, and reputation, that I 
am about to attempt to ascertain the meaning of these 
adverbs. 

197. Considering these adverbs closely, it appears to 
me tliat they may be divided into tliree classes, which 
arc indicated by the order in which I have enumerated 
them: as follows— 

First, those which are, apparently, intended to express 
the condition of mind of the person who does the act 

Secondly, those which are, apparently, not intended to 
charactcri7.o the act simply as the occasion of a secondary 
or sanctioning obligation, or (to use a popular, though less 
correct exprosion) to characterize it simply as punishable, 
hut wlucb are intended to express what is commonly called 
an aggravation^that is to say, to mark the act, as giving 
rise to a special secondary or sanctioning obligation of a 
serious kind. 

Thirdly, these which are, apparently, intended to express 
something, but really express nothing at all; being only so 
many different names for the very thing the nature of 
which we are trying to discover. 

198. The terms of the second clfts can be of no assist¬ 
ance to us here. We are considering not the nature of 

* 

with jud^. At any rate I h»Te been deriroiu to gathar together 
erery mark of liability that can claim authority, from whatever 
source it may proceed. 

H • 
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the secondary duty or obligation which arises from the 
breach, but what constitutes the breach itself. 

199. The adverbs of the first class, therefore, are those 
from which we have to derive our conception of liability. 
These, though they all refer to the state of mind of the 
person at the point of time when his conduct has to be 
considered, do not all describe that state of mind from the 
same point of view. There are certainly two—^know' 
ingly* and ‘intentionally*—which only describe a simple 
condition of mental consciousness, the exact iiature of 
which I shall hereafter consider. The rest, or most of the 
rest, combine with this (which I shall venture to call, for 
the sake of brevity, the purely mental element) a concep- 
tiou of another kind. They more or less imply that the 
state of mind under consideration is, when tried by some 
standard which the author of the expression has in view, 
not what it ought to he. What this standard is, it is ex¬ 
tremely difficult to discover, but it is somctldng in the 
nature of a moral standard. 

200. What 1 have called the purely mental element 
in liability has been investigated by Austin ] availing 
himself for this purpose of the prior labours of Locke' 
and Brown ^ It is greatly to be regretted that Austin 
did not exhaust the subject of legal liability ; but be has 
rendered, nevertheless, great service by clearing away a 
vast amount of preliminary difficulty. 

201. We must for the present suspend our judgment 
upon the question, how &r the liability of men for their 
acts or omissions depends on the state of their mental 


^ Lact. xxii. p. 46s (third ed.). He refers particularly to the 
chapter uu * Power * io the Easay ou Human Uiidentaudiz^, Bk. II. 
ch. xt\, 

* Leet. xeiii. p. 435 (third ed.). Brown*a Enquiry into the RelS* 
tiou of Cause aod Effect, particularly Part I. sect. 3. 
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consciousaesi at tiie point of time when their conduct has 
to be considered. There is no cliance of correctly esti- 
mating this, until we have formed definite conceptions of 
the meaning of the various terms by which that state Is 
expi'esscd. But these tenns also presume that men have 
a certain control over their conduct^ und (in part at least) 
describe the state of mind, iu reference to the deterinina-' 
tion which has been taken, as to iiow that control shall be 
exercised. It is, therefore, necessary also to investigate 
the nature of this coutroh 

202. Austin, in his Eighteenth Lecture’, has drawn Limitocicon* 
our attention to the fact that, if we examine ournclves, we luxuiymovti* 
perceive that wo can exercise control over certain parts 

our bodies. The moment {lie says) I conceive the wish, 
certain parts of my body will change their state for certain 
other states, provided the liody be not diseased, and the 
desired change be not impede<l by any extemai obstacle. 

This control (he ol)serves) does not extend to all parts of 
the body ; not even to all parts of the body which do 
iontiuually change their states; for the motion of the heart 
is not affected by a wish conceived that it should stop or 
quicken So the passage of an electric current, or contact 
with a galvanic battery, will cause uiotions of my arms and 
legs over which I have no control. Nor does this control 
extend to the mind: in other words, my mind will not 
change its state for any other state when end so soon as I 
desire it. Try (as Austin says) to recall au nhsent thought 
or to banish a present one, and you will find it frequently 
a long and troublesome matter ; and sometimes indeed 
that it is impossible, although your mind is perfectly 
sane, and there is no external obstacle 

203. Limited, however, as is our control even over only 

our bodily motions, it is only thiough our bodily motions tlSily mo" 

» Third ed. p. » lb. p. 4*5. » Ih. p, 4^5. 
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that we can do an act. There is no conceivable means by 
which a silent and inotionleaa man can do an act. He 
must put in motion the muscles of his mouth to 6peak| or 
of his limb a to move. Strictly speakings therefore, the 
beginning and end of human control over acts is tliia— 
there being certain l>odily movementa which we can im¬ 
mediately produce at pleasure, wc may wish any one of 
those movements, aud it will immediately follow. 

204. Wo very rarely, however, put any ports of our 
bodies in motion merely for the sake of producing that 
motion. The wish wliicli immediately produces the bodily 
movement is generally the result of an antecedent wish to 
attain a certain object, hut which wish is not, like the wish 
fur a bodily movement, satisfied directly it is conceived. 
Thus I pass near u fruit tree ; I am hungry, uiid I wish to 
eat of its fruit. Uy wish to eat of the fruit prompts me 
to go through a variety of l>o<Iily movenicuts which I 
expect will ultimately (uitisfy that wish. I raise iny arm 
to seize the fruit, I puli it from the brauch on which it 
grows, I bring it to my mouth, I bite it and chew it, and at 
last swallow it. All these bodily movementa were wished, 
but they were wished, not as an end, but as means to an 
end; namely, to appease the painful sensation of hunger. 

205 The wishes which produce bodily motions as, and 
so soon as, they are wished, or, in other words, which con¬ 
summate themselves, are sometimes called, for the sake of 
distinction, volitions. The wishes which generally precede 
volitions, and which are fulfilled by means of these bodily 
movements, are called motives 

200. The series of volitions, and of motives antecedent to 
volitious, and the series of means which lead ultimately to 
the end which I have in view, may be iudefinitely extended. 
Thus, in the case just put*, the ihiit may be out of my 

' Austin, Lect. xviiL third ed. p. 436. ’ lb. p. 436. 
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reach, and then a wish will arise for n ladder by which 
I may get at it j this wish will cause me to go and search 
for a ladder, and I shall conceive volitions for such 
motions of my limbs, as will carry me to a place where 
1 think it likely that I shall find one ; for such further 
motions of my limbs as will have the effect of placing 
the ladder, when found, upon my shoulders, will bring 
me back to the tree, place the ladder in position, and 
mount me on it. Again, the desire for the fruit may not 
be a desire to eat it, but. to cairy it away to a distant 
country and there to sell it; and I may have come from 
that country on purpose to look for this fruit, prompted by 
a desire fiir gain ; and for that purpose may have made a 
long and difficult jotirucy lasting many months. My w'sh 
for the money which I shall gain may have liecn prompted 
by a previous wish to make a fortune, in order to enable 
me to marry, or to buy a inirticular estate, or to attain 
any other object of himian desire. And it Is obvious that 
this series of wishes and moans may Ikj carried on in either 
direction ad infinitum. 

207. The words * motive'and ^end* are not applied 
exclusively to the extremes of the series ; but they are 
applied to the extremes of any part of the series, which 
at the time may be under contemplation. Thus, suppose 
our traveller in search of his fruit desires to penetrate 
into a certain country where he thinks it is to be found ; 
but l)eing opposed in his attempts to land there, bo resorts 
to violence in oiiler to get rid of that opposition ; and in 
BO doing kills one of Ids op|>oneiits. Here, the people 
of the country, noWknowing wherefore he came, and only 
adverting to tliis part of his proceedings, woulc^peak of 
kiB wish to land as his motive for killing his opponent, 
of landing as the end which he had in view, and of his 
killing his opponent as the means to that end; though 
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in reality hiB ultinmtc end was Btill a long way off; and 
hia primary motive commenced much earlier* 

208 \ Any one of a Bcries of events which are regarded 
as t!ie result of our liodily niovcmenta is called au ' act.* 
Perilrtpa in strictneas the word ‘act* ought to be confined 
to tliose bodily niovcinonts which immediately follow 
volitions; but common language ond convenience justify 
the exteneiou of the term to the consequences of those 
Iiodily movements* Indcc<1 the use of the word is more oom- 
prohenaivo still; for not only is each of the events which 
results from our bodily inovcoients called an act, but the 
whole scries of events resulting in the end is spoken of as 
an act; the successive steps of the operation not being 
enumerated. Tbus, if by a long and complicuted plot 1 
succeed in procuring your death, I am said to murder 
you; tlie wliole series of eveula which lewl to your death 
is called a murder; and that inuixlcr is spoken of as 
my act. 

209. When I thus speak of your ilcath as my act, I 
consider your death as if it re8uUc<l fi*om my exclusive 
agency. Put it is very rare that an event is, strictly 
speiikiug, tlic result of the act of one single individual. 
Very likely your death would not have occurred, but 
for circumstances over which I had no control. Thus 
I may place a cup of poison where it is probable tiiat 
you will come ; and I may so place it as to make it 
probable that, if you come, you will take it up and 
swallow it. But I may trust entirely to accident, or to 
your known habits to bring you to that place. Never• 
thelefis, if you should come to the ^ilacc, and swallow 
the poi^i and die, your death would be said to be 
causecl by my act. Even if any one else had by his 
act caused you to come to that place, your death would 

^ Austin, Lent. xiz. pp. 417,43a (tiurd ed.). 
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fitill be said to be my act. Thus we 8C^e that id this 
>vay the same event might be a])okcD of as the act of 
two d liferent persons. 

210 If we consider further any case of motive* voli- stat<«of 
tiun, bodily movement* and consequences of that bodily pcrsau who 
movement, we shall perceive the following distinctions. 

Su[>posc yourself again under the tree wishing for the 
fruit, wliicli is beyond your reach. For the moment we 
need not consider any ultimate object you may have in 
view, hut may take the desire to obtaiu the fruit aa your 
motive, and tlic ohtnining it as your end. In order to 
get it, you pick up a stone and throw it at the fruit, 
hoping thereby to knock it off the brand) to which it 
is attached, so that it may fall within your reach. You 
M*ish that from ttjc act of throwing the stone certain con* 
sequences should follow, and you think it likely tlmt 
they will follow; in other words, you wish to bring the 
fruit within your reach, aud you think it likely that by 
throwing the stone you will do so. 

211. Again, at the same time that you throw the 
stipc at the fruit, you see that you arc also throwing it 
in the direction of an open 8]>ace of ground, where ])CO)>le 
arc constantly passing and repassing; and though you 
have no wish to cause hurt to any one of those jicrsona, 
you think it likely that you may miss the fruit and 
do so. 

Or, again, you may sec that you are throwing the stone 
in the direction of that place ; but you may conclude, after 
thinking about it, that the stone is not likely to fly to 
great a distance, or that no one will just at that moment be 
passing there. ^ 

Or you may see the place and the people, but it may 
never occur to you to consider, whether the stone which 

I Austin, Lcct. zx. pp. ^33, 439 sqq.; Lect. zxl pp. 449 sqq. 



104 Chapter F. [ 21 2-* 

you throw at the fruit may in any way injure any one 
of them. 

Or you may not take the trouble to look round and 
Bee, whether there arc any persons in the direction in which 
you are throwing the stone or not. 

212. We SCO that there are here six coses 

1. The case in which you conten^daW the event (bringing 
the fruit to the ground) as a consequence of your act which 
is likely tu happen ; you wish the event may happen, and 
you wish it as an end. 

2 . The case in which you contemplate the event (hitting 
the fruit) as a consequence of your act which is likely to 
happen, and you wish that it may lm}q>cn; but you wish 
it, nob as an end, but as means to an end. 

3 . The case in which you contemplate the event (hitting 
a passer by) as an event wbicli is likely to linppen, but 
you do not wish it to happen, citiicr as an etui, or as means 
to an etub 

4 . The case iu which you contemplate the event (hitting 
a passer by) as a consequence uf your act, but you con- 
ciudo, on insufficient grounds, that it is not liUely^to 
happen. 

5 . The case iu which you do not contemplate the event 
(hitting a passer by) as a consequence of your act, although 
you are aware of the circumstances which render tliat 
event likely. 

6 . The case in which you do not contemplate the event 
(hitting a ]>nsser by) as a consequence of your act, because 
you do not take the trouble to observe the circumstances 
which render that event likely. 

213. I have taken a different case from that taken 
by Austin in order to shew that this analysis will 
apply equally well to any case of the kind; and also 

^ See Lecture six. p. 434 (third ed.). 
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because it is necessary for mo to carry the illustration 
somewliat further tlian he docs. His example, as far as 
it goes, is much the neater of the two. 

214. Though I havo enumerated six cases, they doiuUnitioB, 
not correspond to as many different states in the mtud of find ii4o* 
the actor. In the first three cases these states are (for our 
present purpose) identical. Following Austin's example ^ 

I <Ie8crit>e them by one name— intention; that is to say, 

4 

1 include under tlmt name the thi'ce cases in which the 
consequences ai^ expected^, whether they he wiBho<l 
or DO. Upon the samo authority, I call the state of 
mind in the fourth case, raehnesft; and, in the fifth and 
Hixtli, fteeiHeHinens: including under the last term both 
the case iu which the consequences are <lisrcg>irded, and 
tlic case in which they are not known, for want of 
ohsei’vation. 

215. Next, instead of cousidcring the state of mind States of 
of a person who docs an act, let us con^^ide^ the state of wn w}io 
mind of a person who omits to ^lo an act. A man docs from su act. 
iKit provide lumself with sufficient money to support his 

wife and children. He may have spent all his money 
oxpi'cssly in order that it might not bo forthcoming for 
that purpose; and he may have done this, either us an 


^ Lect. xiz. p. 436. 

* X uflc the word ' expected' without anj reference to the degree of 
probabUit^r^ to cover all caeee in which the conflef]uonce9 have bean 
conteiiiplatecj^ and not rejected ae iiulikDly. If it were necessary to 
distinguiah between these degrees of probability, we should have to 
invent corresponding tenaa to Hesoribo states of mental coohcIouh* 
new intermediate between intention and raabnes**, for winch do 
lianiBtt at pras^ent exiet. Cut 1 knuw of no case in which liability is 
in any way dependent on them. At 6rst sight it would seem to be 
made so by the diatinctiou between tnur<ler and culpable homicide 
contained in the Indian Penal Code (sections 309, 300). But it 
appears to me that this dUtinction does not really depend on the 
diflarence in degrees of probability. (See App. A.) 
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eud, in oixler to injure his family, or as means, in order 
to throw the burden of their support upon some other 
person. Or lie may have spent his money in pleasure, 
knowing and recollecting that this would be the result, 
but indifferent to it. Or he may have spent all he had, 
because he rashly expected that a relation would die and 
leave him money. Or, lastly, he may have been utterly 
eurelcBS, and never have thought al>out the matter 
at all. 


Ne^Uffcnce: 
wluit k 

lUOOJIS. 


216. Wc sec, therefore, that we may put the same 
altornativea of intention, rashness, and hccdlcssnoss in the 
one case as in the other. Whatever, therefore, be the 
nature of the event which gives rise to liability, whether 
it be the doing of an act (breach of a negative obligation), 
or the not doing of an act (breach of a positive obligation), 
the state of mind of the party liable is described by one 
or other of these tenns. 

217. So fur, therefore, as regards that element exclu¬ 
sively, whidi I have termed the purely mental one, it seems 
to me that the adverlis of the first class enumerated above 
must more or less accurately express, either intention, 
rashuess, or heedicssiiess; these three comprising, accord¬ 
ing to Austin's analysis, which has never yet been dis¬ 
puted, all the ]K)8sible states of mind of a person doing 
or alistaining from an act. 

218. In my Be|>amte examination, with the help of 
this analysis, of the adverbs enumerated in the above list, 
I shall confine myself to those most frequently in use, 
and to which something like a precise meaning lias been 
attributed. By far the most important of all of them is 
that which expresses, that the person, when he does or 
omits the act, is negligent. A whole chapter of the topics 
most frequently discussed in litigation turns entirely upon 
the wonl * neg!igellce^ Books have been written on it, 



LiahifUy. 


107 


-219.] 


and hundreds of reported cases are wholly taken up with 
the discussion of it It U, therefore, of the last import* 
ance thoroughly to examine it. 

219‘. When negligence express^e a_fltate..of..thfi,jiimd 
(for, as I shall shew hereafter, it does not always express l^ntion. 
a state of the mind at all), it is opposed to intention ; 
and it expresses without distinction either of the two 
conditions of mind which we have called rashness and 
liecdlessness, but more generally the latter. It is also 
used with reference to the not doing as well as the 
doing of an act Thus it is said that death, ensuing 
in consc<picnoc of tho malicious omission of a duty, will 
he murder, hut that death, ensuing in consequence of 
th% omission of a duty which arose from negligence, 
will #e only manslaughter*. By malicious* omission 
of a duty I understand to he meant, that wo omit to 
do an act which wc are commanded to do, that we 
advert to the consequences of the omission, and that 
wc expect these consequences to ensue, though not neces* 
sAvily desiring those consequences, either as an end, or 
as means to an end. By n eglige nt omission of a duty ^ 

I understand to be meant, that we omit to do an act 
which wc are commanded to do, without adverting to the 
con sequences, or, if a<1verting to them, expecting on in¬ 
sufficient grounds that they will not ensue. So we find 
it said, that negligence alone is not a sufficient cause of 
action without a breach of duty*, which I understand to 

^ Austin, Lect. xx. p. 444 (third ed«). 

^ The distinction between murder and manslaughter ia thus drawn 
in the eaeo of the Queen against Hugbee, by Lord Campbell deliver* 
ing the considered judgment of five judgee- See Dearaley and Bell's 
Crown Cases, p. 249. 

* See infra, sect. 226. 

^ This is the language of Sir WUliam Erie delireriog the judg* 
ment of seven judges m the oaee of Dvtton againet Powlee \ see Iaw 
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mcan--that where conBequeoces ensue upon an act or 
omisflioR which we did not intend, then it ib not Buffleient 
that we hecdlefisly disregarded those consequences, or 
rashly expected that they would not ensue \ for in 
order to constitute liability there must he diBobodiencc 
to a positive command. 

220 . Hut in the latest and most autlioritatWc exposi* 
tions of the term ncgli;^'nce, we find that it is declared to 
describe, not tljo actual state of mind of the party who 
does or does not do tlio act; not tlie absence from his 
mind of cortain ideas wliioh might have led liim into 
a dilTeroiit couree of action or inactioJi, which state of 
mitid he might have avoided, and which ideas he might 
havo recalled by a proper use of his faculties—not in sliort 
that which I understand hy the word hcedlcasne#; not, 
again, the hasty and ill-groundeil expectation that results 
will not follow, which 1 understand to he expressed by 
nislmess; but the absence of care, of diligence, and oven 
of skill; and moreover, not the absence of that care, 
diligence, or skill, whicli the jKirty under the circum¬ 
stances was aide to exercise, hut of that care, diligence, or 
skill, wliioh under the circumstances the law requires. So 
that whatever be the exact nature of the qualities to 
which we ascribe these names, the actual state of mind 
of the ])€rson is not at all what is conaidcreil. Thus 
it is said that the * action for negligence proceeds upon 


JoamAl BeportA, vol. xxxi. Queen's Bench, p. 191. We nhn,M see 
liereafler how small a place thu leaves to negUgeiice. Compare the 
observAtions of Hirej on the Code Civil: * Dana Vapplication do 
rarticle 1383 et pour savoir quaxid i1 y a fauttf il faut ae souvenir 
quo la loi entend par Ih I'action de faJre one chose qu'on n'avait 
par le droit do faire.* It la curious to observe how regularly lawyers 
in every country, when pushed upon any of these terms, fall back 
upon the barren generality, that they express what the law forbids; 
qitod non jtirt facinm, ^8ee Digest, Book ix. tit. 1. sect. 5. par, 1). 
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the idea of an obligation towards the plaintiff to use / 
care, and a breach of that obligution to the plaiutifTs 1 
injury^' And more explicitly atill, ‘a jK^rson who under- | 
takes to do some work for reward to an article, must 1 
exercise Uic care of a skilled workman ; and ’—not his i 
inadvertence, or oven his neglect to use such skill as he ' • 

possesses, but—‘the absence of such cai*e is negligence.’ ' 

221. It is obvious in those cases, particularly the ^rojernm- 
last, which is the language of a judge celebrated foroftiioUTm 
the aoutencss and accuracy of his legal perceptions^ tliat 

tlie term ‘ iicgUgence’ is usctl to express somctliing wholly 
independent of the state of mind of the person wlioso act 
or omission is under consideratioii. The workman’s 
negligence consists, not iu hecdlessness of the act ho is |* 
doing or omitting, or of its consequences; not in his 
omitting to use all the care of which he is capable; hut 
ill Ills omitting to use the care which a skilled workman 
would use, W'bether he is capable of it or not. It is 
simply the oniissiou to perform a positive duty, and in 
tills particular case a [lositivc duty which arises upon a 
contract. As the phrase is, tho workman, when lie under¬ 
takes the work, sjMndet jientiam ariia; he promises to 
use tlkC ordinary skill of his craft. 

222. The latter use of the term n^ligoncc is perfectly in 
accordance with ordinary language. We constantly speak 



Tliis U the language <»f Lord Penzance in Inn ennaidered juilg- 
jnent delivered Jo the coee of Swan against The North PritLh 
Austratusian Coni{>any ; ^ee Law Journal Reports, New Series, vol. 
xxxi. Exchequer, p. 437. The next quotation fn>m the judgment 
of Mr. Justice Willea, in the case ofGriU againat The General Iron 
Screw Colliery Company; eee Law Reporti, Common Ple.'is, vol. i. 
p. 6is. Of course with a shifting term like ^negligence' it would 
be possible to find it used in a variety of sluuieA of meaning, but I 
have confined myself to the paaeages most frequently quoted in the 
current treatises, as containing the accepted definitions of negligence. 
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of a person who breaks a positive duty as neglecting 
that duty, intending thereby only to express that lie 
has not perfoi^ned the act which lie was commanded 
to perform, without any regard to the state of mind 
which preceded the non-performance. And as a question 
of terms it is only neceasary to be careful to avoid sliding, 
without perceiving it, from this meaning of the word negli¬ 
gence into fliat olher meaning of it, where it expresses 
rashness or inadverteDCC; as so easily happens when a word 
has several meanings not wholly disconnected. 

223. But then we must consider what is the result of 
this second definition of negligence. What does it tell us 
to say, tliat a man is liable for negligence, in this sense 
of the word negligence? As it appears to me, for our 
]>resent purpose, just nothing at all. To say tliat a man is 
liable for negligence, and to define negligence as the omis¬ 
sion to do that which the law requires, only brings us 
back by a very circuitous route to that wbicli wc have 
above said ought to be the first step in the inquiry, 
namely, wliat is the duty which the law imposes upon ns. 

224. Kow, as I have already pointed out, in a very 
large class of cases the discussion of liability turns ex¬ 
clusively upon the question, whether or no there has been 
negligence. If then it is true, that the word negligence 
in these discussions moans no more than the later autlio- 
rities to which I have referred represent it to mean,-then 
it is obvious that this discubsion simply revolves iu a 
circle. What is a tort? The breach of a duty or obli' 
gatioQ. What constitutes such a breach? Negligence. 
What is negligence? Tlie breach of an obligation. Iu 
this way we shall never arrive at a result. 

225. I do not mean to say, either of negligence, or of 
the other similar terms, that they do not give us any in¬ 
formation as to what the obligation is, iu some cases. I 
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only wish now to get rid of the self-deception that we can 
get at the obligation simply by talking about what con- 
fititutee negligence. I shall state hereafter, what I consider 
to be the result of this analysis of terms in common use. 

226. Malice is another term very frequently used as if Mal;ce. 
it expressed something from which liability may be in¬ 
ferred. It {)oints directly to the state of mind of the 
])Oi*son, and probably it originally expressed pretty nearly . 

> the same thing as inalcvolenco, that is, the motive (in the 
estimation of the s]>caker a bad one) which induces a party 
to act, or abstain from acting. It has been thence trans¬ 
ferred to intention, and in the best known definitions^ of 
malice it is scarcely distinguishable from intention; and it 
is applied, not only to cases where the consequences of an 
act arc de»»ired as an end, but where they arc desired os 
means, and even to cases where they are merely adverted to 
and expected, without being dcsilked at all. When used in 
this extended sense, the badness of the motive which 
prompts the act is altogetlier lost sight of, for it is obvious 
that a man may even desire to kill, as an end, or as means 
to an end, or he may do an act which he knows to be likely 
to cause death, without desiring to kill, from motives 
which are altogether good, and yet be guilty of a crime. 

Cases of mistaken patriotism, of excess in the use of the 
right of self-defence, or in the exercise of power by con¬ 
stables and other persons similarly situated, afford very 
frequent examples of this kind. 

227. The difficulty of obtaining a clear idea of what^^iw«Jn 
is meant by the term malice is also greatly increased by 'malieefn 
the use of the phrase ^ malice in law.^ If, for instance, I 
erroneously suspect you to be a thief, and I communicate 


' Russell on Crimes, by Greaves, fourth ed., vol. i. p. 66 $ note, 
^ whence it appears that the accepted defii'ibon of malice is * a wrong- 
\td aot done iutentionally without just or lawful excuse.' 



112 


Chapter V. [ 228 - 


my suspicions to another, not in any way intending to 
injure you, or tliinlcing it likely that I shall injure you, 
Imt because I, erroneously, think it my duty to do so, 
there can, of course, be no malico in any reasonable 
sense of the word. And this is admitted in such cases by 
frying there is no ‘ malice in fact.’ NevcrthelesB lawyers 
jKjrHist in such cases in saying that there is ' nialico in 
law/ Obviofisly the sbite of the law which they approve, 
and which they wish to ajiply, is that of a primary obli¬ 
gation not to publish statements injurious to the character 
of another, except in certain 8i>ccif5cd cases, of which that 
under consideration is «o^ one. They desire that this ob- 
Hgatioa should he In no way dependent on my belief as to 
the truth of my statements, or on my desire or expecta¬ 
tion that you may bo injured by thorn. Nevertheless, the 
forms of procedure still assume the contrary; you are 
bound to state that I notetl maliciously ; and after it 
has been most carefully inquireil Into and ascertained that 
there was no malice in the matter, the judges still hold 
me liable by telling me that there was * malice in law. * 
What, of course, this really moans is, that there arc 
circumstances under which I am liable for false state¬ 
ments affecting your character mdepeadcntly of malice, 
but it would be far better, and save endless confusion, if, 
instead of doing this by Interposing the phantom called 


other 

itfmiUrcuact. 


Mnalice in law/ we said so plainly. To arrive at our 
point by this circuitous route is just as if the court, 
desiring to relieve a debtor from the obligation to pay 
a debt, were to tell him he would be considered as having 
paid it if he sent his creditor a cheque drawm in full form 
ou his bankers for no pounds, no shillings^ rnd no pence. 

228. We meet with many other similar coses; thus 
we have legal o r conatructWe^youd^ distinguished from 
actual fraud —0 embarrassing ienii; notice in law, 
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or constructive notice, as distinguished from actual notice. 

Any one acquainted with the liistory of English law 
knows exactly how this lias occurre<l. To have said that Orlirmof 

, .. ^ . thcM 

malice, or fraud, or notice, were not necessary, in cases 
where they had lieen generally thought necessary, would 
have heen too inucli like an avowed innovation. For 
though it is, as I have shewn above, u duly imposed 
ii])OU English judgi^, witliiu corUiin limits,^ make new 
laws, it is against the tradition of their ofllcc over to 
avow it. lly saying, therefore, that tlierc is malice in 
law, or fraud in law, they pretend that there is malice, or 
fraud, or whatever else they think uniicccBsary, when there 
irt renily none at all. 

239. Knowledge, or, as it is Ixirharously called, the KtiuwM^o. 
• * ^'ckiiter,' is frequently made the criUTion of liability. 

Eut it is generally very cliflieult to ascertain wliut sort 
of knowledge is referred to. Thus, in one of the voiy few 
attempts which the legisluiure has made to define ofiences 
with precision ^ wc find it laid down that a man Is guilty 
of eu I liable homicide who does an act with llie intention of 
canning death, or with the intention of causing such bodily 
injur}' as is likely to cause dcfilh, or with the knowledge 
that he is likely by such act to cause death. Now if hy 
‘ knowledge* is here meant, the condition of mind in which 
a man knows death to he likely, and adverts to it, then 
knowledge is identical with intention, and the phrase in 
<]uestion is superfiuous. But if, on tiie other hand, a roan 
is to he considered as having knowledge of all*that lie )jus 
power to recall to his mind, if he adverted to it, then the 
definition of murder would be extended in a most alarm¬ 
ing manner. Any heedless act would render a man guilty 
of that crime; for heedlcssness of necessity includes 
knowledge to this extent—that a man cannot be said to 

' Indian Penal Oxlo, sect. 399. See App. 

1 
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disregard consequences, which he would not have expected 
even if he had adverted to them. 

230. Of course knowledge of a fact may be of very great 
importance, as evidence, in determining liability, and also 
because the natun^ of many primary duties and obligations 
is such, that they are only imposed upon us when a certain 
state of facta has been brought to our knowledge, or, as it 
IS technically temictl, ui)on our receiving notice. Thus, if 
I have a cow which I am driving along the road, and it 
runs at you and. injures you, I ara generally not liable; 
but if it has been brouglit to my knowledge that the cow 
lias a propensity to run at peo[)lc, or, as Lord Hale jiutw 
it, ' if I have notice of the quality of the beast,* then I am 
liable. 

231. Dishonesty is a word a good deal used in some 
modem legislation. As far ns I am able to discover, it 
significH the state of miud in which a man knows, aud 
adverts to the fact that he is committing, and, therefore, 
iutends to commit, a breach of the law. 

232. WantonncBs is used, os far as I can gather, to 
express those cases in which consequences are desired as 
an end, but the motive to the act is not one of the 
ordinary passions of revenge, or last, or avarice, or the 
like ; but rather (as the phrase is) the love of mischief 
• for miscluefs sake. Its use, as an expression which 
characterises liability, has no doubt arisen from the con¬ 
tusion between motives, and intention, which we have 
already noticed in the case of malice. 

233. Fraud, though it is a term frequently used 
in such a way as to suggest that it is a test of liability, 
has not, as &r as I am aware, been authoritatively 
defined. Bentham^, however, who generally took very 
considerable psdns to ascertain the precise meaning 

* See Bowring*e edition of Collected Works, vol. vl. p. 19a n. 
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of terms, thinlcB it embraces the idea of falsehood or 
meiidacity. Aud I understoud falsehood to be the ' 
tuoral chm'acteristic which^ after much debate, has been | 
decided to be necessary in order to constitute liability for j 
fraud. Nevertheless, say the books, to constitute fraud it j 
is not necessary to shew that the parties making the I 
assertion knew it to be untrue; it is euough that the* 
person making it did not believe it to bo true^ It is diffi¬ 
cult to uuderntaud a distinction founded on the diiTcrencQ 
between knowledge and belief. One <ian easily undcr- 
staud a rash assertion, assumed to be true on insufficient 
gmunds, or a heedless assertion, made without considering 
at all whether it Is true or not; and there not wanting 
iiulicatloiis that want of ciire in making assertions may, 
under some circumstances, render a man liable. But 
such statements could hardly be callc<l false or mendacious. 
Moreover the distinction which philosophcrB draw be¬ 
tween hclie*:iug and ktiminy U very subtle, aud by no 
means universally recognised. Sir William Hamilton 
has said that knowledge is a coi-tuinty founded upon in- 
tuition, belief is a certainty fomulcd u^>on feeling ; but 
James Mill applies the term belief to every species of 
conviction®. 

234. What I think was intended is this. When a 
man makes a direct assertion, he very often impliedly also 

^ Tlik 19 not the exact laiigui^e of I^rd Weiiflleydale, who w'as 
the author of tbU didtinctitm; but the dititlrjctiun is (as I under* 
stand it} made to turn, both in tbo ori^nui and in the quotations of 
It, upon the difference iietweeii knowledge and belief. See the 
judgment of Lord Wensleydale in the case of Taylor against 
Ashton, in Mecson and Welsby*s ReporU. vol. xi. p. 415 ; Smith's 
.Leading Cases, sixth ed. vol. ii. p. 94; Addison on Torts, third ed. 
p. 8^8. 

* See James Mill’s Analysis of the Human Mind, ed. 1869, p. 
343, note by J*: S. Mill; and An ExAiciinaitoD of Sir William 
Hamiltou'a Philoaophy, by J. S. Mill, chap. v. 
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nfiserts that he has, to the host of his ability^ exercised his 
judgment, and l^clieves the assertion to he true. Thus, 
if I Bay, *Hn A has a good constitution,* there is here 
a direct Btatemcnt of fact concerning A’s health, and also, 
in many cases, as for instance, if the question were put 
to me hy an office about to insure A's life, an implied 
statement, that 1 have excrciseil my best judgment iu the 
matter, and have come to that conclusion. This implied 
HUtteniont will lie mendacious, should I not have given the 
matter any careful consideration; or should 1 Ijave con¬ 
sidered it and not conic to any conclusion; or should 
I iiave considered it, and not coino to that conclusion which 
my statement involves. 

235. Whilst discussing the various terms which have 
been used to express lUbility, I will advert to two plirascs 
In common use, which are sometimes placed in apparent 
opposition to the terms which wc have been considering. 
These two phrases express not quite the name thing, but 
tilings nearly similar. Thus it is said of certain nets that 
the question of liability is not one of negligence, but that 
a mail does them at his pent; so also it is said in certain 
cases that he is liable, not fur fraud, but because there is a 
toarranty, Wliat I take to be aimed at in the 6rst of these 
1 two phrases is, that there is some act which the law does 
not forbid, some act from wliiob there is no primary duty 
i or obligation to abstain, but for which, if a man does it 
[ and harm ensues, he will^be liable. For instance, a man 
is said to accumulate water in a reservoir on his land at 
h*8 pen!; which apparency ineana tliat it is not unlawful 
fur the landowner lu accumulate water in the reservoir, but 
if the reservoir bursts and the water flood 9*1) is neighbour's 
land, lie must make him compensatioD. I have some doubt 
whether this is the true view of the law; and whether a man 
is not generally prohibited from doing that which is in 
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fact dangerous; though of course it is very often impossible 
to discover the danger till after the event has lmj)]>encd. 

But, even if he is not, it would only come to this; that as 
regards certain acts the primary duty or obligation is not to 
abstain from them, but only to conijiensatc persons who 
are dninagetl by them. It is Sn this view tlmt the duty or| 
obHgution in the case above put has been often comjmrcd'i 
to that wliich is expressly undertaken by an insurer. 

23G. A warranty, projierly speaking, is iu form an Wamjiiy. 
undertaking that certain events will happen, or will not 
lm]>pcii; have )iapponed,or liave Dot hup{>encd ; but it is in 
reality a proiniHC to make compensation for the loss occa* 
sioned by their happening or not happening. Such a 
>Yarranty is a coutmet; the obligation is one which aiises ; 
on tljo agi*cement of the imHics; and such coutracts are ^ 
very often entered into as ancillary, or supplemental to ; 
contracts of sjdc, or other similar tranKactions. But the 
M'ovJ ‘warranty’ is not confined exclusively to trans* 
actions which ai'C jiropcrly called contracts. Whenever 
it is iiicinnbent upon a person, from any reason whatever, 
tu take upon himself the consequences, should a sUte« 
ment wliich he makes not be true, he is said to warrant 
tlie truth of the statement; wlicther this duty or obliga¬ 
tion be imposed by contract Iwtween the i>artieB, or 
in any other manner. And when it is said that a party 
is liable for a breach of warranty, as distioguislicd from 
saying that lie is liable for a fraudulent representation, 

1 understand it to be affirmed that there is some primary 
obligation upon him, not only to state notliiiig except 
that wliich he LeHeves to be true, but also to take the 
consequences of stating anything which in fact is not true. 

237. Uix^n a review of this analysis of the meaning of Teraawhicii 
. 1 . * . . % eiproM the 

ttie tortus, wbicli are in common use to express what con- etateof 
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&titutc6 IiAhility^ I think it is quite dear that they are 
only legitimately used as a test of liability, so far as they 
arc contained in the command itself which ex})rc8ae3 the 
primary duty or obligation, said to have been broken. 
Until, therefore, the exact expressionR of these duties and 
obligations have been determined by the legislature, or 
ascertained by judicial authority, we cannot say with pre¬ 
cision how far this is the case. So far as regards most 
of those duties and obligations, breaches of which arc the 
subject of proceiluro in civil courts, we sliall prolwbly find 
that the liability (which 1 may call civil liability) dc- \ 
pends, not upon whether the cousc^juences were intended,! 
or even contcmplatwl by Iho party whose conduct is to ’ 
ho considered ; still less pj>on whefher or no that coinluct 
conforms to any moral standard ^ hut upon whether a 
command has been obeyed, which either in absolute terms | 
requires certain acts or omissions, or is qualified by being < 
restneted to acts or omissions which arc unreason able, | 
imprudent, unskilled, diahonest, or the likev T must not 
set a foot or drop a twig upon your luiul; I inust not 
lay my little flugcr upon your person. And wlietlier I* 
do 80 ailvertently or inadvertently, intentionally or heed¬ 
lessly, is of no importance, If the trespass, or assault, 
is my act, I am liable to you for it; the primary duty 
or obligation being simply to abstain from doing such an 
act. When, in consequence of our being brought into 
contact, as by employment, or invitation, or us fellow 
workmen, or fellow travellers, or the like, many acts 
which would have l>ccn before wholly prohibited, now 
liecome lawful under certain conditions. Hence our rela¬ 
tive duties and obligations come to assume a more com* 
plex form; and when, as happens in most cases, instead! of 
a simple duty or obligation to abstain from the act, there 
is a duty or obligation to bring to the doing of it a due 
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amount of care, skill, diligence, prudence, or the Hkej then 
it is the ahsenco of this care, skill, diligence, or prudence, ' 
which determines the liability. Still, therefore, the test of , 
liability is uot the actual condition of mind of the person . 

s 

whose conduct is being considered ; the inquiry is not 
wlietlier he brought to bear all the care, skill, diligence 
and prudence of which under the circumstances ho was 
capable ; but whether the care, skill, diligence, or prudence 
wliicli he brought to bear, comes uji to that standard, wliicli : 
under the circumstances the law requii^es. The law nfever 
gets nearer than ‘the cure of a skilled workman,* ‘the 
prudence of a man gtiitled by those ct^usidurations which 
ordinarily regulate human ndiiirsV reasonable amount 
of diligence,* ‘proper skill,* so forth. 

238. Hut where a command is exprcsse<l tn terms no 
mure definite than to rcKjuire that a man's conduct shall 
conform to wliat is ordinary or reasimahle (and I am un* 
able oven by suggestion to push the law into terms of 
greater precision), then the test of conformity to tliis 
standard is in the breasts of those perHons who form the 
tribunal wliich has to decide upon tlic liability. 

239. Moreover, whilst an act, forbearance, or omission Ncvernlone 
is frequently an occasion of liability, without reference Uotonmne 
cither to the actual state of mind of t!ie jiarty who acts, 
forbears or omits, or its moral quality, neither tlic actual 

state of mind, nor its moral quality will ever alone deter¬ 
mine tlie lialnlity. A iiarticular application of tins principle 
is expressed in the rule which we have alreiidy referred to 


^ See the judgment of Mr. Baron Aldersou in the case of Blyth 
againpt The Birmingham Waterworks Company, reported in the 
Law Journal Beporta, vol. xxv. £xchef|uer. p. 2 It ih adopted 
by Mr. Justice Biett in hia judgment in the case of Smith against 
The London and North •Western Railway Company, Law Reports, 
Common Pleas, rol. v. p. lor. 
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for the purpose of illustrating one of the meanings of the 
term negligence'. However malignant may l>e the motives 
which influeDce my conduct j however disastrous may bo 
the consc<iuences which I expect to result from it; how¬ 
ever rash or heedless it may he ; I shall not be liable 
unless I linve transgressed certain limits y which limits, 
if we arc strangers, ai*e marked out by those same primary 
duties and obligatioiis to abstain altogether from certain 
acta before referred to, the breach whereof alone, without 
any further consideratiou, renders me liable; and which, if 
we are related, arc marked out by the relation. I have a 
fine spring of water on iny land. For some years I have 
allowed it to run ofi* in the dtrcction of a neighbouring 
villsg<*, the inhabitants of which have cotne to depend on 
it mainly for their supply of water; from the most mnlig- 
naut motives, and hoping and expecting thereby to bring 
famine and sickucss into the village, 1 dam ui> the stieuni iu 
that direction, aud turn it into another, where it is entirely 
useless to them. Am I or am I not liable ? Tlio answer 
depends simi>ly on whetlier the inhabitants of the vilUii>e 
have gained a right to the water ; in other woixls, whether 
I am under a primary duty or obligation to abstain from 
any act which depiives them of it. If they have not gained 
that right, and I have not incurred that duty or obligation, 
I um not answerable under the law. If they have gained 
that right, then, however useless the stream may be to 
tliein ; though niy object was to supply another village 
which was perishing for want of winter; though I may 
even have been misled by a soientifie opinion that the 
supply of water was sufficient for both villages—I shall 
still be liable 

240. So in the qi^estions which so frequently arise 
between persons related to each other as master and 

^ Supra, sect, a 19, ad finem. 
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servant. Tlie servant may be exposed by the roaster to 
great danger which might be avuidcil, yet, if the servant 
knew of the dangerous nature of the euiploymcnt^the master 
is not liable for any accident that may Iiappeii. Here it 
would be difRcnlt, on moral grounds, to defend the con¬ 
duct of the master in tlius exposing liis servant to danger, 
even with his own assent; and, as the master ex hypothesi 
knows of the danger, lie must at least disregard the conse¬ 
quences, if he docs not intend them. Wliat draws the line 
is the umstur 8 duty us defined by the law. It is not the 
legal duty of the nuistcr to preserve his servant from risk 
in all cases in which it is immond to ox|>oae him to it; 
nor is the master made lialile either l>ecauso he expects, or 
ra?»bly boj>crt to avoiti, or heedlessly dUroganls, the eon- • 
sequences of the ex]a»Mire; the law simply makes it his 
duty to take certain precautions Ut pref4ervo his servant 
from risk, when the risk is one wliicli he knows of, but 
whioli his servant does not\ 

241. The terms which mark, independently of itsinwimt 
niorni quality, the state of mind of the i«irty supposed to 
be liable, arc very often legitimately used in ascertaining 
wliat is called criiuiiial liability; that is, in ascertaining 
hhe liability which arises fnim breaches of duties and obli¬ 
gations, which arc the aubjwt of criminal procedure. As 
I have before remarked, the same general duty or obliga¬ 
tion may be enforced by a criminal, and also by a civil 
sanction; but iu such a case the criminal sanction is not 
generally applied to all breaches of the duty or obligation, 

/ See and compare the cases of Ililey ag:«ins6 Baxondalo, 
Exchequer Reports, vol. vi. p. 445; Paterson against Wallace, 
Macqueen'a Scotch Appeals, vol. i. p. 751; Sey^nour against 
Mad<lox, Queen's Bench Reports, voL xvi. p. 331; and Skipp against 
The Eastern Counties Railway, Exchequer Ueports, vol. ix. p. ai6» 

The comparison and sDalyeie of the judgments ia these cases is an 
instructive exercise. 
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but only to certain kimU ] and it h just these kinds which 
such terms are used to mark. And as there are criminal 
sanctions as well as civil sanctions, so also there are 
dilFcrent kinds of criminal sanctions or punishments ; and 
the law not unfrequeiitly makes liability to different 
kinds of punishment depend 011 the state of mind of the 
person charged: in other words, the terms which mark 
tliis state arc used to distinguish Crimea from civil injuries, 
and also to distinguiph the different ppccies of crimes. I 
drive in the street witliout taking that amount of care 
which the law requires every one to take, and without 
exercising that degree of skill which the law requires every 
one to exercise who drives in the street, and there!>y inad¬ 
vertently kill a man; I nm liable to pay damages to his 
family. I drive over him intending to kill him; I am 
guilty of murder. I carelessly leave my child without 
food; I am liable to l)e imprisoned fur doing so. I leave 
him without food intending tliat he should thereby die; 
I am liable to be hung. I strike a blow intoudiug to 
cause grievous hurt; I am liable to one ])Utjis]inicnt. I 
strike a blow intending to cause hurt, but not grie%Hma 
liurt; I am liable to another* I strike a blow which I 
ought not to Blriho, hut without iutcudiDg to hurt, and 
I am liable to a third. 

Tbeprirooiy 241a. For any other purpose these terms are almost 

#miJoiI must entirely useless. AVhetlier or no wc are liable, does 

11 1 1 • 

(lotcmiiicd. not generally depend upon our state of imnd when wo 
act or abstain from acting; it docs not depend on our 
motives, nor does it depend ou our intention, rashness, or 
heediessncss ; it dejiends on the act or the omis^sion to act. 
When pressed, therefore, M’e are obliged, as we see lias 
been dune in the case of negligence, to explain away 
these terms in a manner, which only throws us back 
upon the original and iuevitable inquiry—wliat is that 
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which the law bids or forbids us to do ?—and leaves thnt 
inquiry unsolved. But it cannot remain so, Until that 
inc^uiiy is solved it is useless to attefnpt to answer the 
first question of liability—has a primary duty or obligation 
been liroken 1 Do whatever you will, not a ainglo lawsuit 
can be brought to a termination until this question be 
niiBwered. The answer to it may bo assumed or admitted, 
but it must be given in every case; and, in so far as it is 
a pnjposition of law, in abstract terms. The answer to this 
question is the law which every tribunal has to administcT ; 
which the judge must laydown to tbc jury, and wliich the 
jury must adopt. And exactly to tbc extent to which the 
tonus adopted hy the judge are vague ; exactly to the ex¬ 
tent to which the duty or 4d>ligation is expressed by 
reference only to an imaginary standard,—to this extent 
will the decision of the ease be handed over to tbc jury, 
who will then, under the name of fact, decide upon the 
law nlfio. 

242. Indeed I am strongly inclined to think that the 
rc'ason, why lawyers have shrunk from testing accurately 
the conventional phrases which they use as to the nature 
of lialulity, is, that it lays too bare the truth, that the 
nature of many primary duties and obligations arc only 
dotunnined by reference to such an imaginary slandenl. 
For if it is once acknowleilged, that the duty or obligation 
in question is thus indeiemiinate, the distribution of func¬ 
tions which is at the basis of our legal system is altogether 
disturbed; indeed, the distinction itself between ques¬ 
tions of law and questions of /act, upon which that distri¬ 
bution is based, in a great measure dlsajqwHrH ; and the 
jury, with whom rests the ultimate affirmance or negation 
of liability, is emancipat<Hl from much of their theoretical 
control. The real object of a good deal uf the ingenuity 
which has been displayed in eluding the true question, in 
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case^ of the kind on which I have been observing, is, I 
thuik, to avoid this result* It has been felt that it would 
be dangerous to hand over to the incx]>erieuce of Juries 
the uncontrolled dcciKion of cases of this description* By 
the process of granting now trials for misdirection, setting 
aside verdicts as against evidence, entering noiisuits be¬ 
cause there was no evidence, and so forth, the Judges, 
whilst prafcKsing only t(» discuss propositions of law, do 
really enter upon a consideration, which they are driven, 
when pressed, to admit to l>e a proper function of the jury 
—namely, the decision whether the conduct of the party 
has coufiuTned to that standard, which the law has 7iot 
defined further than I have above stated. I am very far 
from saying tluit this iutcrferauce, if £ may so call it, has 
not bec]i beneficial, and even iiccessary ; but I think it 
well worth conxidenvtion, whether Home method of avoiding 
the evil contemplated could uot he found, which woidd be 
at least us ctfectual, and w'hich would not have to be 
arrived at by a train of reasoning which contains a good 
deal both of cuufusiim ujul artifice* 
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Grounds of Non-m ability. 

213. Tlic niloR of law wliiolt itbjkww certnin socoudary 
obligations, upon poisons who commit broaches of primary 
obligations, arc subject U) a certain set of exceptions, which 
arc tifuially classed togetlier under this head» The several 
^'rounds upon which a person will not be held liable to 
the secondary obligation, though he has committed a 
brencli of the primary one, are insanity, ignorance or 
mistake, intoxication, infancy, and duress. 

214. Insanity—under which tenn I include all dis- 
onlers of the intellect of a grave character—lias been 
little discussed with reference to its general etfect on 
liability; it lias 1>een almost always discussed exclusively 
with reference to the particular effect of it on those 
>^ccondAry duties or oldigations wliich are the subject of 
criminal procedure, or (as we iniglit say) with reference 
to its effect on crimiri^piahility only. This no doubt is 
its most important aspect, and 1 should be stcp]>ing too 
far out of the ordinary methods of discussion were I not 
to follow the same route. 

245. The ideas current on the subject of insanity 
have undergone very cousiderable modification of late 
years. Indeed it is only in recent times that the subject 
has received anything like the consideration which it 
deserves. Attention was first <lrawn to it by the horrible 
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buffer in gB endured by insane persons in confmement. 
It apparently used to be thought that every insane persoU; 
who had jihysical strength and lil»erty to use it, was 
dangerous, and that the only way of renderiug Mm harm- 
less was by forcible restraint. The idea seemed to be 
that insane ]>er6onB were under some sort of external 
impulse, which drove them to commit acts (as the phrase 
was) against their will It is now known that, with rave 
aud tompoiury exceptions, insane persons are susceptible 
of very much the same kind of inHucuccs as other persons. 
Tliey cun be made to feel the effects of discipline, ami 
can appreciate, in a very considerable degree, the puin ful¬ 
ness of reproof and tbc pleasure of a}iprobatioii. The 
consequence is that, in tlie best asylums, the patients are 
scarcely ever tinder physical restraint. 

246. This discovery, though it has greatly mitigated 
the sufferings of pci'sons subject to this calamity, has an* 
doubtetlly opeiKnl a new and difficult inquiry, wlicucvor it 
has to be decided, whether or no the insane person is 
legally responsible for his acts. This mode of treatment 
clearly shews that the moral and iutcllectual qualities aix' 
Uiardly ever entirely effaced. The insane have in u groat 
^measure recovered their liberty, but with it also they 
ought to reaume, m part at least, their responsibility. 

247. It maybe perhaps doubted, whether the recog¬ 
nition of this responsibility has pace with the iDCt'cas* 
iug tendency to treat abnormal conduct as indicating some 
form or other of mental disease. It is also unfortunate that 
the law of insniiity should have been to so great a degree 
fashioned upon the practice in criminal cases: for this 
practice is rather the result of a series of compromises, 
than an application of principles which are scientifically 
c'orrect. The effect of setting up a plea of insanity in answer 
to a criminal charge is generally almost as disastrous 
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to the accused, as if he were to admit his guilt. lusanity 
itself is a stigma; and accused persons^ if found insane, 
ai*e liable to be imprisoned for an indefinite time; whereas 
convicts are only imprisoned for a specified period. Hence 
it foHowSj that few persons cai*c to set up this defence 
exce[)t in capital cases, in which this defence is frequently 
insisted upon, strenuously enough ; but even here, for the 
most jiart, only in tlmt class <if eases, in which munlers liave 
been coininitted under the influence of violent passion, 
without any attempt at concealment, and where any other 
defence is therefore hopeless. Now this is just the very 
class of eases in which the question of insnuiiy presents 
itself under peculiar diflicultics. Tlic violent excitement 
under wliich the accused is labouring ]»ro<luc 0 B an extra¬ 
vagance of coiuluet very like that pnxluced by insanity : 
indeed anger itself is so like madness as to be pro- 
i'crlnjilly identified with it 

218. The question wliich, on principle, it would seem Truoffruuua 
ought to be decided upon a plea of insanity, is that which liability, 
is suggested by the only reason which can be given for 
holding insane persons not to punishable. They are 
not punishable because the pros])cct of punishment would 
not in their ease ha>^ its usual deterrent effect. As 
Austin’ Hays, a sanction operates a«a motive for the fiillil- 
nient of an obligation: the party obliged is averao from 
the conditional evil, whirti be may chance to incur in cose 
ho breaks the obligation ; and in nnlcr to avoid that evil, 
or the chance of incurring it, he must fulfil the obliga¬ 
tion : so that every sanction acts ufM^n the desires of the 
person obliged. And Lord Coke, in the third part of hig 
Institutes^, also bases the infliction of punishment on its 
deterrent effect; and he considers tliat punishment inflicted 
upon an insane person, would lie bo generally deemed in- 

’ Leot xzii. p. 459; Lect. zit. p. 497 (third ed.). * p. 6. 



128 


Chapter F/.. 


[249- 


human and cruel as rather to make men dcRperate than 
to deter them from crime. I will not now stop to con* 
aider whether Xiord Coke’s reasoning is quite correct. It 
is at any rate clear that, on the deterrent j}rinciple of 
punishment, the admissioji or rejection of the defence of 
insanity ought to depend upon the answer to the inciuiry 
—whether or no the accused ]>erson can he con 8 i<lercHl 
ca]>al>]e of estimating the consequences to himself, in the 
shape of punishment, which would result from committing 
a hrcHch of the Inwl If he is so, the prospect of the 
jmnishment, which the law has apportioned to the broach, 
ought to have its detovront eflVct M|>on him, and to inflict it 
would scarcely seem capahie of being considered inhuman 
or cruel. 
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249. I must also observe that the general non-liahility 

of insane {lersous cannot lie rested on the absence of any of 
the essential elements of crime. It is indeed ]>o^pihle that a 
man s intellect may l>e disordered, that he may altogether 
fail to perceive the consequences of his acts, whetlier to 
himself or to any other person. But in the majority of 
cases this is not so. AH the essentials of a crime will be 
mund to be present, if we examine it*, in nearly every case. 
Even the furious madman who kiHl liis keeper because he 
is refused lus Ul>erty, conceives a wish, which prompts him 
to do a certain act, 14 order that he may accomplish the 
end which he has in view. He bis keeper’s death 

as means to that end, and every condition of the crime 
of murder is fidiilled. 

250. But whatever may be the true ground on 
wliich the excuse of insanity is based, It cannot by any 
possibility bo that which the form of the inquiry 
assumes, when the accused person is alleged to be insane. 
The law requires that the question should be put to the 
jury in this singular formhad the accused suflicient 
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reason to know that he was doing an act that was wrong't 
What gave rise to this form of putting the question it is 
not very easy to diBCaver. Tlio capacity of distinguishing 
right from wrong has liardly at any period been accepted 
as a general test of insanity. Prolwibly this form of 
putting tiie question is due to the notion which (as 
already mentioned) lurks in our criminal law, but which 
is never boldly asserted, and is sometimes empliatically 
douiecl, that the moral quality of the act determines the 
liability to criminal punishment. 

251. It must 1)0 rememWred, however, that this ques¬ 
tion ]ii\A always to 1)ti answered in criminal cases by a 
jury—a tribunal which genemlly C4)me8 to tha task 
without any previous training, and which is wholly in¬ 
competent to diBcuas with nicety the very peculiar and 
difficult question, which the law requires to be placed 
before thon. Prolwilily, therefore, what really happenB is 
that, conscioufily or unconsciously, the jury give their verdict 
according to their opinion upon a niucb more general 
<lue9Uon—namely, whether, under all the circumstances, 
the prisoner ought to !m? punished: and, where their de¬ 
cisions arc nut distorted by a special dislike of the punish¬ 
ment provided for the offence (as sometimes occurs in capital 
cases), the result is perhaps aa good as any to which, in 
the present state of science, it is possible to attaint It 
would probably, howevel, l>c better still, if the question 
were submitted by the judge to the jury in a somewhat 

^ Seo the Answer of all the judges, except Mr. Justice MhuIc, to 
questions put by the House of Lords, at tlie end of the azuiwer to 
the second and third questions. These queetiojis and the opinions 
of the judges thereon were printed by the House of Lords on 
19th June, 1S48; they are to be found in most works on Criminal 
Law. 

^ See the somewhat similar observations of Lord Hale, Pleas of 
the Crown, vol. i. p. 3^. 
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different form, so that his own remarks might be more 
intelligible, and more direct upon the point upon which 
their determination actually turns. And at any rate the 
decision of a jury has this negative advantage; that, if 
unsatisfactory, it forms no precedent; on the contrary, the 
public condcnmation which follows it, serves as a guide and 
wannng, for some time at least, against similar errors. 

luianityflia 252. The question of noD^liability upon a contract, be- 
causc of tbc insanity of the jKirty sought to be mado liable, 

m Gontnett. . . . < t.. * 

arises m a great many dincrent ways, it may happen 

that the intellectual faculties are so obscured, and the 
judgment so disordered, that the agreement, which is the 
foundation of the contract, cannot have taken place; and 
there being no contract, there will be no primary obliga* 
tion, and tlierefore no liability to a secondary oue« But 
in many cases the condition of the insane person may be 
such as to enable him fully to understand the negotiation, 
and the ultimate result. When a inou onlcrs five hundred 
coats from liis tailor, or ten thousand pairs of boots from 
his bootmaker, he may liavc lost oil notion of number and 
quantity ; but he may not; and he may be induced to give 
the order under the insane deldsion, that he can speculate 
profitably in some large government contract for such 
articles. Yet, though there is here a com[dete contract, 
according to our definition, the insane person would not 
be liable, because the law excepts some of the contracts 
made by insane persons from the general rule that con¬ 


tracts will be enforced. It Is only some of the contracts, 

’ and not all the contracts, xmule by insane persons whicli 
' are thus excepted. If the coutnict is for the supply of 
articles of ordinary use and consumption, or for doing 
work, or any other service suitable to the rank and posi¬ 


tion of the insane person, it is generally considered valid 
* and binding. Thus an insane person has been held liable 
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to pay bis tailor for elothee, his bookseller for books, an 
attorney bis fees, liis servants their wages, and so forth. 

In one case even the purchase of an annuity by an insane 
person, not known to be so, it being a fair and reasonable 
transaction, was held to be valid. But the sale of an 
estate under similar circumstances has been held void. 

253. How far a person who is insane would be held IntanltyM 

* gruutid of 

responsible, in courts of civil procedure, for his acts or 

onuHsious independently of contract, is a matter in which catoB. 

one is sur])r]sod to find our law lKK>ks nearly silent. Lordi 

Hale lays down, however, a Bwi>cpiug rule, which would 

entirely shut out this defence in such cases—Uiat no man i 

can, in mutters of tliis sort, plead his own mentali 

deficiency 

254. Ignorance and mistake arc generally classed to- 
gether, and the c<n mid orations wliich apply to them are 
pretty nearly the same. If it is necessary to distinguish ; 
tluni, I understand ignorance to l>e, not to know of the 
existence of facts which do exist; mistake, to bo the sup¬ 
position that facts exist, which do not. 

255. Where a man docs an act which is a breach of a Oroimdor 
primary obligation, he may be ignorant of, or mistake the liability, 
consequences of the act; or he may by mistake believe 
that the cose is an exceptional one, and that eircumstances 
exist which render the act lawful. This lost is a very 
common case. 

256. Ignorance of the consequences of an act, or gnis- 
take as to the consequences which are likely to arise, of 
necessity render it impossible for a man to intend or dis- 
regmsj those consequences; a man so ignorant cannot, 
therefore, by any possibility, commit any crime which 
involves such intention or disregard. 

^ Pleas of the Crown, vol. U. p. |6. 

K 2 



132 


Chapter VI, 


Ignorance 
not ft defect 
of the will. 


ftmorance or 

ZTiiMftkc 

inunt DOt be 
ra^h, 


[257- 


257. Bkckstonc^ says, if a man intending to kill a 
thief in his own house, by mistake kills one of his own 
family, this is no criminal action. But Black stone's ex¬ 
planation of this is most extraordinary; and to mo, indeed, 
altogether unintolligible. He says, ‘ for here the will and 
the deed acting separately, there is not that conjunction 
hetweeu them, which is necessary to form a crimiual act.* 
Nothing enn shew more strongly than this confusion in 
the mind of eo eminent a writer the importance of the 
analysis un<lcrtakcn by Austin, of the relation between the 
mental consciousness of tlio actor, and the act done. It is 
not verj' safe to attempt to assign a meaning to such a 
phrase as ^ the will on<l the deed acting Rcparntely/ but I 
suppose it is another form of the erroneous expression so 
often met with, ‘ doing an act against your will.* The true 
view of the case I take to l>c this—Acts arc produced by 
the .will, by means of motions of our bodily muscles. But 
this exertion of the will, or voUtiou, is the result of an ante¬ 
cedent desire. Thus, I take up a pistol, aini it at you, 
and pull the trigger, because I desire to kill you. I desire 
to kill you, because I believe that you are breaking into 
my house, and I consider it necessary to kill you in order to 
protect myself and my family. After I have fired, I find 
that you are a friend, coming to pay me an unexpected 
visit. My mistake as to your ]>crson has caused me to 
desire your death, whicl) desire has acted upon my will. 
The same mistake has also led me to suppose that I was 
justified in killing yon in self-defence. 

258. Blaokstone has, of course, assumed that the cir¬ 
cumstances were such as to justify the erroneous inference. 
If I was rash or heedless in concluding you to be a thief, I 
* 1 IIlight be guilty, though of a different crime. For rashness 
or hecdlcssness may be a ground of criminal imputation, 

* Conunentanes, rol. iv. p. 37. 
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and then the ignorance wMch is the result of that rash- 
nees or heedlessness cannot absolve me* 

259. So again where my mistake is not cither rash or 
licedlesB, I may yet be liable in some cases. Thus siijipose 
I sec ill my ncighliour’s garden something moving in the 
trees, which 1 believe to be a wild, but harmless onimol. 
I examine it very carefully, and satisfy myself that it is 
a wild animal. I fire nt it, and it turns out to l>c my 
neigh] K>ur liimself, who is dangerously wounded by the 
shot. Here I am clearly liable; and wliy I Because, 
though my mistake may be a reasonable one, yet, if all 
that t lielicved to he true, were true, my act would still be 
a breach of a ]jrimary duty or obligation, and the facts 
which I supposed to exist would not justify it. But not so 
ill the case put by Blackstone. In that cose, if all I believed 
to be true, were time, there would bo au excuse for what 
>vouid otherwise be a breach of a primary duty or obliga¬ 
tion. There is a primary duty or obligation to forbear 
from taking life, but an exception where life is taken in 
self-defence. There is a primary duty or obligation not 
to tire guns into my neighbour's garden, and no exception 
where the object fired at is a wild animal. I am therefore 
liable to such consequences as are laid down by the 
positive law. I should be liable for manslaughter in 
England, because of the extremely sweeping definition of 
that crime; perhaps in India I should not have committed 
a crime, but I should be liable civilly. 

260. The effect of ignoi'ancc, or mistake, on the primary 
obligations which arise upon eontmet, is more conijilicated ; 
and this compliestiou is in a great measure due to its 
having been the custom to consider under this head 
several matters which do not properly belong thereto. 

261. I have already adverted ' to the mixle which is 

^ Supra, eect. 17^. 
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generally adopted for aacertaining the intention oC the 
parties in case of dispnte. It has there been observed, that 
all a tribunal can do—after deciding upon the evidence what 
were tlie terms of the contract; after hearing the state¬ 
ments of both i)artics as to what each intended; and after 
inquiring into the circumstances which happened about 
that time, so far as they throw any light upon the con¬ 
tract—is to put upon the words its own interpretation, and 
from that intoqiretntion to presume the intention. But 
in arriving at tins prcsmnption judges generally, as I 
ohsoiTcd, follow ciTtaiu nilcs; such, for instance, as that 
the technical terms of law can never be used In any other 
tlian tlieir technical hcusc, or ordinary words in any other 
than their ordinary sense, and so forth^ So that a umn may 
even find himself fixed with an obligation arising upon u 
contract, which he did not intend, almost without having 
liad un opportunity of asseiling his mistake; and ])rac- 
tically the question of ignoninco or mistake is thus very 
often shut out, upon gitiunds which stand somewhat apart 
from the general prinoi})leB upon which that excuse depends. 

202. On the other hand, there are many cases in 
whicli this excuse appears to prevail, in which the real 
ground of exemption is of another kind. Thus, if I cuter 
into a contract in ignorance of the existence of an im¬ 
portant fact, or under a mistake in supimeing a fact to 
exist whicli does not, should the ignorance or mistake be 
caused by the contrivance of the person in whose favour 
the obligation is intended to lie created, the obligation is 
considered to be void u]>ou a much simpler principle, 
namely, of fraud; it being a well-known exception to the 
general law which bids us to perform our contracts, that 
it does not apply to cases where the party to whom the 
promise is made has comnutted fraud. 

' Supra, Mot. 177. 
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2^3. So also there may l»c oases in which the law 
creates no primary ubligutioii upon the occasion of a con¬ 
tract, unless the parties have fulfilled certain reiiuirements 
towards each other; utie of w'hicli frequently is, not only 
to abstain from fraud, that is, from ifiviiig false informa- 
tir»D, but to give all the information which one possesses, 
and even sonietitncs to guarantee the truth of the rcj^rc- 
sentation ; the legal obUpdion l>cing conditional upon 
the fulfilmciit of this requirement, and if it is not fulfilled, 
the obligation is not crcaled. 

2G4. I may also luld that, in all coses, the luw 
reijuires that persons, when they make contracts, should 
exercise reasonalde 001*0 and diligence to guard against 
ignorance or mistake; tliat is to say, it will impose the 
obligation, iiotwitimtnfiding any ignorance ' or mistake 
attributable to such wiuit of care or diligence. 

205. Tlio remaining coses arc few; but they are the 
only ones to be solved by the rules of law wliseh properly 
relate t(^ the excuse of ignorance or mistake. Assuming 
the mistake or ignorance to be ostabtiahed, and that it is 
not due to fraud, or wilful or negligent omission, then 
arises the question whetlier the mistake or ignorance 
alone prevents the obligation from existing. We may 
divide the eases iuto two classes: (i) whci'c the promise 
has been performed, and the ignorance or mistake is 
used as a ground for claiming restitution; ( 2 ) where the 
promise has not been performed, and the ignorance or 
mistake is used as a ground for alleging that no obligation 
exists. Another important distinction which separates 
each of these two kinds into two further subJiviBions, 19 


that the ignorance or mistake may be either (i) mutual, 
that is, common to both promiser and promisee, or ( 2 ) 
single, that is, on the [lart of one only. 

265 a. The law which is applicable to such cases 
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Gnf^iiflhlaw IB not very well settled; at leant it in difficult to e^ract 
eSariy^ any very clear principles from the multiplicity of reported 
cases, which are always referred to when tliis question 
arises, and which, uotwithstandinf? important distinctions, 
Caaei wlioFe^arc not always very accurately distinguished. This much is 
inittike in : clear; tliat, where the ignorance or mistake is mutual, tlie 
jpromise is not binding on the parties; but if there arc 
:any reasons why a simple dissolution of the obligation 
would not, under the circumstances, be fair, the promiser 
will l>c held to his promise, unless he assumes in its place 
au obligation to do wbat is just and proper. Fur in* 
stance, there was n ease in which the supiKised owner of 
a fishery, after having ex])cnde<l a good deal of money in 
improving it, let it to a relative. It turned out after¬ 
wards, that this relative was himself in reality the owner. 
The agreement to hire the fishery was considereil not to 
he binding; hut the lessee was compelled to repay the sums 
of money which the lessor had laid out in the improve¬ 
ment of the estate ^ 

2G6. It seems also that iu cases <»! mutual ignorance 
or mistake, not only would the prumine to do a future 
act be considered as not binding, but if the promise htul, 
ttnder similar circumBtances, been performed, there would 
be a good claim io restitution; the claim being subject 
to similar coosiderations as to what was just and proper 
between the parties. 

267. If the ignorance or mistake .be single, the general 
oiie^iid© opinion seems to be that tlie performance of the promise 
cannot be declined on that ground alone. This is a 
question which touches closely upon one which has been 
already discu8se<l, but differs from it. The sense of the 
promise is here supposed not to he doubtful, but the 

^ See the case of Cooper against PLibbSi reported in Law neports, 
House of Lords, vol. U. p. 149. 
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intcution of the promiser is snpposed to be shewn to differ 
from the sense. There is in such a case, no doubt, not 
any true contract, f^r a man cannot be said, strictly, to 
promise that which he docs not expect; but the same 
obligation is enforced, and the case is treated exactly as if 
a true contract in tlie sense of the promise existed. One 
, judge in Knglanil, however, certainly seems to take a 
diflcrcnt view, and to consider that, if the contract be one 
of sale, t)ie ignorance or mistake, even when single, avoids 
the bargain. 

2G8. Moreover, wbether or no this lost opinion bo 
correct, where the oliject of the phdntiff is to obtain what 
is called a specific performance, that is, to coini>el a fulfil¬ 
ment of tlie obligation by a thrt^at of punishment, the 
couH would have power to fall lawk on the maxim, that 
* it is always in its discretion to grant or withhold this 
somewhat exceptional relief: and it doubtless would 
do HO, if the coutnict was one which, in the opinion of 
the court, ought not, in common fairness, to l>e enforced. 
And riiuuld the plaintiff in a Himilar case seek to enforce, 
not the original obligatiou, but only the secondary 
obligation to pay a sum of money by way of comi^oiisation, 
the jury, if they held a similar opinion, would probably 
give very trifling damages. 

2 GO. Ill the case of breaches of duties or obligations 
which arc independent of contract, or arc so considered, 
the question whether ignorance or mistake affects the 
liability has been ^ly ever discussed. 

270. A distiifcffm, about which a good deal has l>ceii 
said, is usually drawn between ignorance of law and 
ignorance of fact It is generally laid down as a universal 
rule of English law, that ignorance of fact excuses all 
liability, whereas ignorance of law excuses none. The 
rule itself is simple and intelligible enough, and 1 might 
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d 18 XU IBB it witliout further consideration. Bui as it 
appears to me, that there ts some misconception both as to 
its real operation, and as to the reasons on which it is 
based, I shall make some remarks upon it, with special 
reference to its operation in criminal cases. 

271. Austin ‘ has rIicwh that to afSrm, as Blackstoue 
affirms^, that every person maj/ know the law, is untrue; 
and that to argue, as Blackstonc argues, that a man’s 
ignorance uf law will not excuse him, because he is liound 
to know it| is only to assign the rule as a reason for itself. 
Austin considers ^ that the only sufficient reason for tlic 
rule in question is, that * if ignorance of law wei'e 
admitted as a ground of exemption, the Court would be 
involved in questions which it were scarcely possible to 
solve, and which would render the administration of 
justice next to impracticable.* 

272. The question, therefore, is reduced to one of 
convenience. When wc refuse to allow people to set up 
tlieir ignorance of law, as a ground uf exemption fnmi 
liability, it is not because tins is a less valid excuse than 
ignorance of fact, but because tliis is an excuse, into 
which it would be inconvenient to inquire. 

273. If wc examine furtlier the reasons, why it is said 
to be inconvenient to do this, we find that they are two^ 
fold : that the defence would be set up in nearly every case, 
and that it would he im{)OBsihle to decide, whether it was 
txue or false. Consequently (I understand the argument 
to be) it is a case in which inquiry must be shut out by a 
presumption; and it is obviouely necessary to presume 
that the defence is false, or the law would become 

^ Lect. zxv. p. 497 (tiuni edition). 

9 ComtnsnUmes, vol. iv. p. 37. 

^ Lect. 31 V. p. 498 (third edition). 
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powerless. This misoniiig fulls entirely to tlie ground, 
uiilcbs the clinncca of the defence being really faUe greatly 
outnumber the chances of its being really true. Unless 
they do bo, the presumption ought to as it generally is, 
in favour of innocence. 

274. Now, to estimate this probuhilily, we mustwimiiH 
undei’Stund what is meant by ignorance of hiw, or (wliicli iKdornnw 
comes to the same thing, but is easier to estimate), 

what is meant by knowledge of law. This may mean, 
geikcnil kuowlcilge tlmt such and such an act is forbiddein 
by tlio law, and that doing it will be a breach of duty) 
or obligation, to which soino sort of sanction is affixeil. 

Or it may mean a particular and accumto acquaintance 
with the terms of the law ; with what constitutes u 
breach of it, and what penalties result from the breach. 

Or it may mean seme degree of knowledge intermediate 
between these two. 

275. It is a certainty that no man alive possesses 
this knowledge in the highest degree, as regards all acts. 

Not even a lawyer could express fully and accurately all 
the primary duties and obligations of which the breaches 
are crimes ; but nearly every man possoascs it in some de¬ 
gree or other, as regards most acts. Nearly every one 
above the age of infancy knows, as to nearly every act for 
which lie is liable to be criminally punished, at least this 
much—that it is forbidden by the law, and that the doing 
it is followed by some sort of cansequences disagreeable to 

^himself. Mt>st men know a good deal more ; they know 
that violence, and fraud, and dishonesty will be punished by 
various kinds of restraint and bodily Buffering. Even when 
a new crime is created, as when, by an Act of George the 
Second \ it was for the first time made an offence, punish' 
able like theft, to steal a bill of exchange or promissory 

^ 2 George 11 . cb. isv. 



140 


Chapter VL 


WiictW tlie 
rulu \9 ttoi 

t(MI HWUOI)* 


[276- 


note, though it is quite possible that the first thirty or 
forty persona punished knew nothing of this change in 
the law, yet they all knew, that the law had always 
forbidden them to take this sort of property; that it was 
a breach of the law to do so; and that the law on this 
poiut was enforced by some sanction, tliough perhajis not 
a severe one. If, therefore, the knowledge which is pre* 
sumod, is this sort of general knowledge, there can be 
little doubt that the presumption is nearly always correct; 
and Ro far from thinking it likely that the defence 
would bo set up in every case, 1 think it would nearly 
always be considered a perfectly hopeless one. 

27ii. Hut the matter assumes a different aspect in 
certain particular cases. For example, it is sometimes 
permitted to us, and even made our duty, to inflict pain 
and loss on others. Wo arc perhaps culled upon to 
act in such cases with promptitude and severity, under 
u combi nation of circumstances which rarely occurs; 
of which, therefore, we have little exjicricncc; and where 
legal advice ie not at the moment to be procured. 
But, unless wo arc judges acting judicially, we arc 
liable to criminal jmnislimont for our acts, even though, 
with the utmost good faith, we believe ourselves to be 
bound, in fact and in law, to act as we have done; should 
it turn out, upon investigation, that our view of the law 
is incorrect The Indian Penal Code' declares, that 
nothing is an oScnco which is done by a person who, 
by reason of a mistake of fact, in good faith believes liim^ 
self to be bound to do, or justified in doing it. But it 
exprossly excludes from the advantage of this exception 
those persons whose error consists, not in a mistake of 
fact, but in a mistake of law. Nor am I aware that the 
exception is more favourable iu similar cases in England. 

^ Section 76. 
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This seems to place maoy persons, especially those respon¬ 
sible for peace and good order, in a very unsatisfactory 
position. N^or is it easy to see why, as one might say, a| 
judge sitting in court should bo excused from knowing thei 
law, and a sentinel on duty should not'. 

277. Somewhat different considemtions apply to cases| 
of contract. Whore there is a mutual mistake in the law, 
to hold the parties to the contract, is to hold them to that 
which neither party intended, when they made the con¬ 
tract ; and it certainly is difficult to see why this should 
he done. And it would be easy to meet the suggestion 
which Austin makes about the <lifliculty of proof, by pre¬ 
suming that a person knew the law on the Bubj(^ct on which 
ho was contracting, until he had established the contrary. 
Where the misU^kc has Ikjou made only by the person 
who seeks to avoid tlie obligation, then we have to con¬ 
sider whether we ought to disappoint the wcU-groun<lod 
expectations of one side, or the ill-grounded expectations 

' It seems to me hardly credible that in a work of Uie lughost 
authority, published only five years ago, the following case nljould 
be cited ok a precedent, which is to guide us in tho prcbcnt day in 
the administration of the criminal law. It in aloue Hiiflieient to shew 
that the doctrine on which it is bused rc(|nireH roconHideration. 

' Tile prisoner was sontinol on tioard the A ehille wlien she was 
pu3^irig off. The orders to him from the proce^liiig seiitmcl were—to 
keep off all boata, unless they had officers with umfornis in them, 
or unless the officer on deck allowed them to a])]>roach ; and he 
received a musket, three blank cartridges, and tliree balls. The 
boats pressed; u|>on which he called repeatedly to them to keep 
off; but one of them p>ersiated and came close under tho ship, and 
he then fired at a man who was in the boat and killed Liin. It wan 
put to tho jury to find, whether the sentinel did not fire under the 
niutaken impression that it was hie duty ; and they found that be 
did. But a case being reserved, the judges were unanimous tiiat it 
was, nevertheless, murder.* Russell on Ciimesj by Greaves, fourth 
edition, vol. i. p. 823. 
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of the other. It 10 obyious that the former stands in the 
more favourable position; and indeed to hold the contract 
binding in such a case may often be supported without 
any presumption at alt. People are rarely compelled 
to enter suddenly into contracts about matters with which 
they have not had some previous opportunity of making 
themselves acejuaiuted; and to enter into a contract without 
making inquiries, aud taking legal advice if necessary, may 
be fairly considered as a want of ordinary care, 
iioman Law 278. It is also desirable to notice that under the 
puiooct. Roman Law, which is invariably quoted on this point, the 
principle was a])plied in a far less sweeping manner than 
with us. There was in the first place a general exception 
in favour of soldiers, of persona under twenty*Bve, and of 
persona who were so plated bb not to have ready access 
to legal advice {JurisconmUi eopiam ftabere). Tlicse were 
considered as persons who wero not expected to know 
the law permi^num erat Jus if/norare). Women 

I also were partially cicased \ Of course, in a matter so 
purely dependent on social considerations, it is not likely 
that the* rules of Roman* Law would serve as a model 
for any modcni state. But, as they are so frequently 
referred to, it is well they should be understood. 

intoxios- 279. Intoxication is a disordered state of the intellect, 
produced by eating or drinking something. Blackstone 
says it is rather an aggravation of the offence than an 
excuse for criminal misbeliaviour; and that the law will 
not suffer any man thus to privilege one crime by another^. 

^ See tke autborities collected by Thibaat in a note to sect. 2g 
of Uie Gt'neral Part of his System of PaDdocts Law (p. 35 of Mr, 
Liiidloj's Translation, 0 rst edition). 

X Cottmeataries, vol. iv. p. 36. I doubt whetHer the passage of 
Lord Coke to abicb Blackstoae refers as an authoricy for tbii 
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The Indian Penal Code says ^^ In cases where an act 
done is not an offence, unless done with a particular know¬ 
ledge or intent, a person who does the act in a state of 
intoxication shall be liable to be dealt with, as if he bad 
the same knowledge as he would have had, if he had not 
been intoxicated, unless the thing which intoxicated him 
was administered without his knowledge and against his 
will.' The English rule is intelligible, though the rea- Erroneous 
soniug by which Dlackstoiio supports it is worthless. 
Drunkenness in itself can hardly he said to be a crime 
under Englisli Law^; and even if it were, it is simply 
l>egging the question to say, that when a man pleads 
drunkenness, he thereby aecke to privilege one crime by 
another \ the whole question being, whether or no that 
other act is or is not a crime. Tl)c Indian rule is very Halo of 

' , f Indian Hcnal 

djfncult of comprehension. 1 am not quite sure what is CoUeod* 
meant by ^a particular knowle<lgo or intent,' but 1 suppose 
sotting fire to a house is an offence, though not done with 
any particular knowledge or intent; yet it is not at all 
likely that intoxication was intended to be an excuse in 
such a case. On the other hand, passing counterfeit coin 
is clearly an offence in which a particular knowledge is 
nccessaiy; namely, knowIe<lge that the coin is spurioua; 
and therefore, a drunken man who takes a counterfeit 
coin, which he would certainly have discovered to be 
counterfeit if he had been eolier, and jiays it away without 
discovering it, is guilty, under this provision, of passing 
counterfeit coin, knowing it to be counterfeit. Sut this 
result seems very remarkable. ^ 

position, hoA been correctly understood by him. See First Part of 
tbd Instituies, p. 947. 

^ Sect. 86. 

* It is an offence punishable by a Sue of five ahillingi nnder 
It James I. chap. vil. sect. 3. But simple drunkenueas, indepeu* 
dently of any other consideration, is veiy rarely, if ever, punished. 
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280. Nor ia it easy to soe why, though the aection refera 
to both knowledge and intention, only knowledge sliould 
be presumed, and not intention. The result of presuming 
knowledge would be to render the drunken man liable in 
those very numerous cases, in which the nature of the 
crime is determined by knowledge that certain conse¬ 
quences arc likely to ensue; but the knowledge tliat 
certain consequences are likely to ensue, and the expecta¬ 
tion that they will ensue, arc hardly distinguishable; 
and expectation that they will ensue is, according to the 
opiuion of Austin, intention. Perhaps this is an accidental 
omission. 


o/e?ciuduV The question, how far intoxication affects liability, 

tho^<tefon« can never, I think, lie satisfactorily settled hy presuming 
tio^n slto- that things are different from what they* really are. If 

criauiial the state of mind, winch wc call knowledge or intention, 

is essential to the breach of the duty or obligation in queS' 
tion, the first consideration will he, whether or no the 
drunkenness was such, as to have prevented the possibility 
• of such a state of mind. It is perfectly consistent with 
very great dnmkcnncss, that a man should know and intend 
the consequences of his acts. A soldier who after a day’s 
hard drinking discharges his musket in the face of his 
seijeant, may know and intend the consoquenccs of his acts, 
just as well as the jealous lover who stabs his rival in the 
arms of liis mistress. Indeed it is hardly possible to^ 
preserve the physical capacity to execute this sort of 
crime, without also retaining the low degree of intelli¬ 
gence which is necessary to the offence. B&t, if that is 
not the case \ if the drunkeim^s is such that no offence 
can have been committed, or not the particular offence 
with which the person is charged; then the true effect of 
presuming knowledge or intention, in spite of the facts, 
is to make dninkenoess itself an offence, which is punish- 



Grounds of Non-liaJbilily. 


145 


-384.] - . 

able with a degree of puiiiabincut vailing with the con- 
Bequencee of the act done \ 

282. How far intoxicatiou affects the liability of a intoiication 
man in a court of civil procedure, to make com})ensation cnw» timn 
for damage done, hae been little discussed* The same 
distinction would Ije here necessary as in considering 
criuniml liability. If the primary obligation be such that 

the state of mind is an clcnieut in the breach, then the 
person pleading intoxication may, or may not, have that 
state of mind. If he has it, thco lie is liable like 
any other pei*soii. If he is so intoxicated that ho cannot 
have it, then, if liable at all, he is liable because tlicrc is 
a law, whicli makcR men liable for damage which they do 
when drunk, independently of any consideration of their 
state of mind wlicu tluy did it. 

283. So in cases of contract, an intoxicated man may, IntoxicAiiou 

, , , ... ... inconti'tot. 

*)V may not, have the degree of intelligence necessary to 

agree upon the tenns of a contract; and tliis would be 
a mutter of inquiry. But hvtiv a different principle inter¬ 
venes. A mail who is intoxicated generally shews it; 
uiul there is tills exception to the law that contracts 
will be enforced, that a contiact nia<lo with a man who 
is apparently drunk will not l>c so. The sovereign 
authority, for good rcaHons, has decided that people ought 
not to transact business with persons whose incapacity 
to exercise sound judgment Is tlius apparent. 

284. The rules which govern the liability of infants and iwftuicy. 
minors have* varied considerably in different countries. 


* It would appear IWim a pauage id Lord Hale that dome lawyers 
have tboiigbt that the formal cause of puraaliment to be the 

vtruakenress, and not tlie crime committed under its influence. 
Pleas of the Crown, to! i. p. s>. 1 have not been able to test the 
authorities to which he refers. 
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They have had their origin mainly, but not exclusively, in 
consideratione of intellectual deficiency. They have been 
founded to Bome extent on the necessity of subjecting 
young persons to parental or other control; on their 
physical incapacity to go through certain forms ; not unfre* 
quenily on their incapacity for sexual intercourse; but 
tbe most prominent consideration has, of course, always 
been the absence of that knowledge and experience, which 
is necessary to enable any one to appreciate the conse* 
quences of his acta. Traces of these principles may be 
found in the Homan, the EngliHli, the Hindoo, and the 
Mahommedan Law. But it is obvious that an inquiry 
into liability upon these principles would be both difficult 
^ and inconvenient; and consequently, the necessity for this 
inquiry has been to a great extent superseded, by laying 
down certain fixed rules as to liability, based simply upon 
the of the person sought to bo made liable. 

285. Tlic rules vary somewhat in different countries, 
and they also vary with refci'cnce to the nature of the 
duty or obligation which is in question. As regards acts 
which lead to penalties or forfeitures under criminal pro¬ 
cedure, a child cannot, under the Indian Penal Code ^ be 
made liable until lie bns attained the age of seven years. 
Above seven years and under twelve the child will not be 
liable, unless he has attained sufficient maturity of under* 
standing to judge of the nature and consequences of his 
conduct. This means that he will generally be considered 
not to have attained that condition; but he may be shewn 
to have done so. The law of England is substantially 
the same, except that fourteen years is substituted for 
twelve. The French Code provides that, wherever the 
accused is under sixteen years of age, there must be an 
inquiry into what is called his diBcemmeilt^ 

’ Sect. 83. ^ Code PcniJ, Art. 66. 
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As regards those acts wliich are usually called torts or 
delicts, the consequences of which arc liahility to make 
com 1)0 n sat ion, or some other obligation of a civil kind, 
they would probably be dealt with upon the same 
principles as acts which are punished criminally. 

286. As regards contracts, the law is very favourable Contnuits. 
to young persons. Up to a certain ago, which in Euro* 
peuii countries is usually fixcnl at tweiity-one, they are 
nut goncnilly liable to obligations cJYiated by way of 
contract, though they can compel persons who have made 
promises to them f^o iKJrfonn them. But though the 
minor cannot by his own act incur any obligation, there 
is generally some person, Ins father or mother, or a person 
s|)eciiilly nppnintcd for the pur]>os<^, and who in this rela- 
tion is called his gimnlian, who can make, under certain 
circumstances, valid contracts on the minor’s l^chalf. More- 
over a minor, on attaining his full age, may ratify, either 
ex]»rosBly, or by acknowledging their existence in any 
other way, any contract ma<Ie by him w'hen under ago. A 
minur may also goncmily make a valid contract to pay 
for the necessaries of life, lu India the sanio general 
principles apply to contracts made by minors as in 
Europe. The age of mojorcty is not however fixed with 
any certainty. There seems to be a genera^disposition to 
fix it at eighteen. 


287. We now come to anotlier matter, upon which Duk»s 


there has been no little confusion, owing to the incon- 
siderate use of terms. We constantly hear people speak doetirot 
of a man doing an act agaiiist his will, and lawyers discuss 
the validity of an act done against the will. But if we 
use language with the precision which is absolutely neces* 
eary in older to deduce legal conBcquenccB, and revert to 
the analysis above given of the relation between the will 
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and tho act (the ouly one which appears to mo to he 
rational)) it will be at once apparent, that to say that 
(a man has done an act against bis will, is a flat contradic* 
tion. If I thrust a gun into your hand and force your 
finger on to the trigger, it is I who fire the gun and not 
you. You do not do an act against your will. You do 
no act at all. On tho other hand, if I present you a 
document for signature, and inform you that unless you 
sign it I shall blow your brains out, producing at tho 
sa^ne time a j)ihtol to convince you that I am in earnest; 
whereupon you take up the pen and sign ; in that case 
I you sign in accordance with your will, and not agjiinst it. 
rWhat I have operated upon is not your will, but upon 
*lho desires which influence your will. I have never 
deprived you, nor can I ever deprive you, of tho power 
of freely choosing, whether to sign the pai>cr or to l>e shot 
through the head. Knowing that you have a strong 
desire to live, I put you in a position in which, in oixler 
that that desire nmy bo accomplished, you must do an act 
which yon otherwise desired not to do. I might be 
mistaken. Your repugnance to the act might be so great 
that death would be preferable. Many a woman ha8| 
pi'eferred death to yielding up her virtue. 

288. Th#will 1>G seen more clearly if we compare 
iliis case, which most people would describe as an act 
done against the will, witli a case which would not be 
BO described, hut which will be found on examination to 
stand on precisely the same grounds. I am a prisoner 
in the hands of a cruel enemy, who I feel certain will 
take an early opportunity of putting me to death. I 
have the chance of speaking to you, and promise you 
a thousand pounds if you will carry a message to one 
of my friends, who, I feel sure, will come to my aid 
when he learns iny situation. It is exceedingly painful 
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to me to expend fio large a eum of money, which I can 
ill spare, and I would gladly avoid doing so. But I fear 
to lose my life, and you will not take less, so I sign 
a ])roniiRe to i)ay that amount. No one could speak of 
this as an net dune against my will; and yet the condition 
of my will, in this case, is jirecisoly the same as that of 
yours, in the former case. Each of our wills is itiilueiiced 
liy conflicting desires—the desire to live, and the desire 
to avoid an act; the desire to live preponderates, and we 
act accordingly. 

28i). Having removed this misconception, let us see 
how the improper influence u{)on the desires, which is 
called dut'css, nfiects the ohligutions which arise out of 
un act. As in all other cases, it is only by an examina¬ 
tion of the law which creates the primary obligation, that 
we cau discos'cr this. Under wLat circuinstances does 
the law create obligations ujiou contracts, wliich have been 
entered into by persons under wliut is termed duress ? 

290. A great many cases of so-culled duress may bo RoatcuM^i 
got rid of upon a very simple ground. If tho act donel of 

under the influence of duress bo for the l>eneflt of 


person who has used the improi>er iufluence, the sovereign' 
uuthority will refuse to lend its sanction to it, on tho 
ground that no one can be allowed to take advantage of 
Ids own wrongful act. But there are undoubtedly cases 
in which a promise will not be enforced, though the 
promisee be wholly innocent. Thus if a friend of mine 
asked you to lend him a thousand jKiunds, and I, wishing 
his request to bo granted, threatened to take your life 
uideas you signed a promise to pay him tlie ixiouey, the 
promise would not be enforced, although he and I were 
not acting in concert. 

291. The iirinciples upon which the sovereign autho- Rules which 
rity will refuse to create an obligation in such cases have Sbe^iei. 
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not been, os far as I am aware, very exactly stated. If a 
judge has to decide such a case he would generally cotisider 
a good deal, wbot luider all the circumstances appeared 
to be just and proper. Three rules appear however to have 
been adopted. First, the danger to be avoided must be of 
a serious kind, that is, danger to life, or limb, or liberty, 
either to the person himself, or his wife, or his children. 
Danger of losing one’s good character, or of injury to one's 
property, is not considered sufficiently serious. Nor is the 
danger of being sued in civil process, or of being charged 
witli a critno. Of course I moan not sufficiently serious 
to justify the non-performance of a promise made to an 
innocent person. Should the person who threatens the 
danger himself seek to enforce the promise, tho case would, 
as I have pointed out, be treated on different principles. 

Secondly, it is necessary that the danger should be one 
which a person of ordinary constancy and firuniess may 
fuirly expect to happeti ; and the act must be one which 
a prudent man woxild do, to avoid tho danger. 

Thirdly, the escape from the auticiputed harm, by 
making the promise, must bo suggested by some one other 
than the promisor himself, and the act must be tho direct 
consequence of the suggestion. 

292. The effect of duress upon criminal liability, and 
upon civil liability independently of the agreement of the 
parties, has never, ns far as 1 am aware, been discussed. 
Cases of this kind are of rare occurrence, and are fre¬ 
quently capable of being solved 011 other principles^ 
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CHAPTER VII. 

OWNERStItP. 

203. A HI 10 ugh primary duties and ohligatious are 
not sufficiently expres-sed in law to enuUo us to discuss 
tluon,except in connection with Uahility,Homo of the matters 
connected with thorn, enjiccially tliosc which concern their 
loss and acquisition, luvvo received sume attention; and 
the principal of those I proceed to coiishler. 

293 a. Ownership in its most wnorul sciihc ia a highly Abatmci ^ 

* ® f ” ineanmi^ of 

abstract term. It comprises the idea of a tiling and ownerstup. 

* a person, and cx^iressoH the coiKlition of a person, in 

I whom are united, to the exclusion of every ojic else, such 

^ rights over the thing as are available aguiust the world 

^ at large. Such absolute ownership very rarely exists; 

! and the term is often used to express the condition of 

a person, who uuites in himself a tK>rtion, less than all, 

of these rights. Thus I purchase a watch, and thereby 

1 >ecomo the owner; {>erliap8 in this case, the absolute 

t^wner. 1 pledge it with a pawnbroker, and thereby part 

witli many of the rights which, while I retained thorn, 

would be called rights of ownership; but I should still be 

called the owner of the watch, and the pawnbroker 

would not. 

294. Ko general rule exists for determining what Aibitre^ 
severance of the rights over a thing will put an end to oFtheWu. 
ownership ;eaud English lawyers have been rather fanciful 
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* on this point. TIhib wc are told that, if I hose Innd to 
you for ninety-nine years if you should so long live, 1 still 
remain owner of the land, and you do not become so ; but 
if I lease it to you for your life, which (as is very truly 
said) is precisely the same thing, then you become owner, 
and I cease to be so ^ 

205. 80 higldy alwtract a notion hs ownership in its 

absolute form is scarcely capable of discussion. On the 
other hand, modified forms of ownership are only capable 
of being intelligibly discussed with reference to one or 
other of its nuKlifications; as for instance, with reference 
to pledge or mortgage^, (he relation of landlord and 
tenant, or the like. 

ijjitiiiction 296. What I have callo 4 l ‘ownorahip’ is sometimes 
•‘ownortijip" called ‘ property/ lJut the word ^ pibp erty^ also signifies 
pnrty.^”^ ihft thhi g ownr d ; and it IS iiicoiivenient to call the thing, 
amTthe right over it, by the same name. 

297. Not only are the rights which oro summed up 
in the term ownership frequently disuniteil, and distributed 
amongst different persons, so tlmt tlie rights of each arc 
restricted by the rights «>f the rest, but the time during 
which these rights are to last is also capable of indefiiiUe 
restriction and expansion. Any one of these rights, or any 
aggregate of them, may last for a certain number of years, 
for a man's life, or for ever. Thus, if I am the owner of a 
piece of lend, I may grant a right of way (which is one of 
the fragments of ownership very often found separated) over 
it to you and your heirs for ever ; I may grant the right to 
hold the same piece of land for purposes of cultivation or, 

* 1 Dover fool quite sure I Havo ri^fhtly tindoroiood wbot is 
io be found in all EngliaK l&w hooks about the distinction 
between 'cfaatieU real* and 'chattels personal,' but this is bow 
I \iuderMtAn<1 the propositions of the learned author to wham I 
specially refer. See Smith's Real aod Personal Pr^rty, vol. i. 
p t 4 J (fourth ed.). 


IHinitioii of 
< ownership. 
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fiH it IB usually culled, a lease of it, to another for life; and 
the right to receive the rent and all my other rights, I may 
moitgage tt) a third person for a term of yeai's, And we 
may here romarlc, in illustration of what has lieen said 
ft1)ove, that in common language, even after this, I should 
still be called the owner ; probably because, though 1 have 
parted with nearly nil my rights, at least for a time/yet 
f am the person from whom all the others derive their 
righto, un<l my ownerahip would be restored, pro tan to, 
as these rights respectively came to an eti<l. 

298. Ownership, or any of the various righto which Conditionol 

‘ ^ ^ . uwiicnhi|K 

make up ownership, may be subject to conditions: that 
is to say, may l>o made to commence or cease, upon the 
ascertainment by our (Imt a ccrtaui fact does or 

does nut exist. TlifK, £ may be the lessee of a piece of 
laud on condition of paying a certain fixed sum of money 
annually to the crown ; or 1 may become the owner of 
the estate which belongs to you, up<in your decliiuiig to 
take the name of a certain family. 

299. It is not part of my present plan to discuss the PoraoveruK 

1 . , * r I * 1.1 ftitouipteita 

notions which he at the bottom of those rules which rcgu*> tio up buo. 
late the transfer of the ownership of property, whether inter owneiBhip. 
vtvos, or by succession, testamcutaiy, or intestate. 1 am 
only alKiut to refer to them, in order to mention, that many 
modem ideas upon the subject of ownership have their 
origin in the eager desire of owners of hinded property to 
direct the course of succession according to their liking. 

To exercise and extend to the very utmost the power of 
tying up the course of succession to land, has been the 
ateuily object of owners of landed prujierty in every country 
of Europe ; and, at this moment, it largely occupies the 
attention of landowners in India^ It has been the policy 
of the ruling powers in differeut countries sometimes to 

^ .See ia&a, aect. 306 , note. 
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incrcABe these facilities, sometimes to diminish them. 
They were nearly alPswept away in France by the Hevo- 
lution of 1792 , and have only been very partially restored^ 
In England, though many attempts have been made to 
restrict them, they exist In a form, and to an extent, 
nowhere else ever known. 

300. Two peculiarities of the law of ownership in 
England have specially tended to favour the exercise of this 
power ; and, as far ns I am aware, there is nothing analo* 
gone to these in any other system of lim, ancient or modern. 

SOI. It has been usual, as already observed, to regard 
owncrsliip as capable of be^ing limited in point of duration. 
Two, three, four, or more persons may be the successive 
owners of property. But in England this liiiutation of 
ownership in point of duration bas^^u dealt with in a 
very peculiar way. If land iu England be given to A, 
and after bis dc^tth to D, and after bis death to C, and 
after bis death to D in perpetuity, these four persons are 
not cooBtdered, as they would be anywhere else, to be 
four successive owners, lUfloriug only in the date of the 

^ See CchIc Civil, Art. 896, and the obseiratinnii of M. Troplon^^ 
Droit Civil Expliqu^, Uon&ticins entre Vifs ct Te«tsmento, vol. i. p. 
138. M. Troploug*9 observations upon the effect, of what at the time 
was conaiilered a very extreme measure, are remarkable. Though 
strongly repudiating all synipatliy with the extreme Republican 
School, he declares liis conviction that the abolition of the old law 
of substitution has been in the highest degree beneficial to France. 
He says: ' Cette question ne diviBe plus les esprlts. L’abolition des 
substitutions a pu paraitre un coup hardi h la g^n^ratlon qui R*en 
avail pas fait T^reuve; male fexp^ieoce d*uti deinnsibcle a 
d^monM h IVpoque actuelle les immonses avivntages d'un r^^gime de 
liberty qui laisse la propnet 4 h son mouvement l^itiine, qui en fait un 
gage edrieux pour 1e erddit, et un patrixnoine assure h chaque 
membre de la faroille. Lee substitutions 4 taient un obstacle enorme 
au d^veloppemont de la richesse publique. Elies avaient. sans doute, 
un certain a vantage de conservation, mais elles prdf^raient une 
immobility etyrile au movement lypond qui donne la vie aux 
intyrdta yconomiques.' 
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commencement aiul end of their ownership; each taking 
by aubatitiUion^ their turn as it came, but having nothing 
till that came. The English lawyer views them in a far 
different and highly technical light. By an extremely bold 
effort of imagination, he treats the ownership in perpetuity 
as something he can presently deal with, and out of which 
he may carve (to use his own expression) any number of 
slices, and confer each slice upon a different person ; who, 
though he may have to wait a long time for his enjoyment 
of the property, is nevertheless the present owner of liis 
slice* English lawyers do not seem to consider this 
mat ter-of'fact mode of dealing with so Inghly abstract a 
notion M perpctiuil ownership, as anytliing jicciiliar; but 
it novcrthclcHS in peculiar to English Law. Other nations 
si tare with us the idea that, as certain events arbitruiily 
clioHeu may happen, the ownersliip of land may pass from 
otiu person tg another; uud have invented contrivances, 
wliieli are, for the most part, restrictions on alieuatiou^, to 
ensure that, when the event happens, the laud shall so pass. 
But the notion of an ‘estate,’ as it is called, is, I think, 
unknown in any system which has not tuken it directly 
from us, If I give my land to you for your life, T am not 
looked upon as having i>arted with it altogether for this 
indefimte period, at the end of which it will come back to 
me, or go to some other person. Accoixling to the language 
and ideas of English lawyers the land ia partly yours, but 
still remains partly mine : and with what remains mine, I 
may deal. 

. 302. It is also true that the result of both devices for 

* This is a techDianl term of French Law ; it was by meana of 

subatitutionA that flucceasiori was tied up under the old French L«aw, 
and it waa by the alx)Htiori of aubstituticoa that the great ebauge 
was effected: see Code Art. 896. 

* The ♦ shifting use' of Engliah real property law is very little 
more than a wellHSoncealed device for preventing alienation. 
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controlling tbe succession to tlie ownership of land is very 
often the same. It might come pretty nearly to the same 
thing, whether I gave land to my eldest son for life, and 
after his death to his brother, or whether I substituted my 
younger son for my elder, on the death of the latter. «But 
it does not follow from this, that the existence of two 
different machines does not widen the facilities for tying 
up succession. Nor is this the point to which 1 now wish 
to draw attention. What I wish to estublish is, that the 
English idea of ownership*a8a]>|>licd to land is peculiar \ 

303. A case has ariseu in ludia which is remarkable as 
being one to which it was open to apply, either the English, 
or the more geiicml notion; and the actual determination 
of it may have ho little influence on the future develop- 
meut of law in that country. If a Hindoo dies leaving 
a widow, she takes his proi>urty, but her ownership termi¬ 
nates at her death. It was perfectly, therefore, in ac** 
cordaucc with English ideas, though contrary to the 
general ideas of juri&pmdcDOe, to tipcat her—not as un* 
limited owner of the property for the Iimitc<l time, the 
ownership shifting over at her death to the next taker— 
but as owner only of, what we should in England call, an 
estate for life; the next taker being at the same tiino 
present owner of the rest. But this is one of the instances 
in which EngUsh lawyers have escajHjd the error of trans¬ 
ferring into a foreign system the ideas peculiar to their 
own. The widow in India, though her ownership lasts 
only for life, has (as the phrase is) the wliole estate vested 

^ 1 coniine \ny observatiunii to land«altliou^ti the ideas of Sngfllsb 
law relating to other species of ]properthe funds for instance, 
poesesa tuniilar peculiarities; but I have selected land as the best for 
purposes of illustration. Nor do 1 wish to indicate it as my opinion 
that these ideas could be wholly swept away : though I cannot con¬ 
ceal my opiuion that they might he advantageously niinplifled. 
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iu her; and the next taker after the widow has, as he 
would have in most couutricB under similar circumstaiiecs, 
nothing, until his term comes by the deatli or other detev- 
mmatioA of tlic widow's ownersliip, when tl)c whole sliifts 
over to him. 

304. Another peculiarity of the English Law relating 8ew)naiy.by 
to land arises out of the very sti*aiige conflict between 
Courts of Common Law and Courts of Clmnceiy. To 
take a simple case. If I give land to you iu tnist for 
myself, in ojio set of courts I cease to be the owner, in the 
other sot of courts I continue to be so. How this came 
about is an inc|uiry which belongs to the history of 
Englisli Law, and need not be pursimd. It is only noticed 
here as an i<Iea of ownership by which the attempts at 
simplifying tin* notions comprise<l under that term have 
hoen eluded. The Court of Chancery, hinl it conBned 
itself to compelling owners of property, either to fulfil 
certain fiduciary relations, mich ns those of guardian and 
ward, or to fulfil the wishes of persons fi*om whose bounty 
they hail received the owncrshi|), would liave kept within 
the limits of analogous institutions in other systems of 
jurisprudence. Hrwl too this been done, not only iu those 
cases whore there arc special reasons for the exercise of 
good faith, hut iu nil cases alike, where the owner of 
land had accepted the ownership, subject to a condition 
to exercise his rights for tlic benefit of some other person, 
and the ordinary remedies of law were insufficient to com¬ 
pel him to do so—this wouhl have Iwcii a stretch perhaps 
of the doctrines of equity, but would have been very likely 
beneficial, and would have introduced no entirely new 
principle. But the English Court of Chancery has done a 
great deal more than this. Tt has created an entirely new 
interest in land ; an interest os coniprebensive, as general, 
as hcnefietal, as transferable, as ownership itself—which is 
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owoership in fact» ou]y the rights of the owner are some* 
what cIumBily exorcised; and so it is frequently called. This 
equitable ownership, or use, or trust estate, or whatever 
otlier name we may give it, exists, however, only in that 
court which invented it. The Courts of Common Law take 
no notice of it. For this they have been sometimes 
blamed, and it has been said that it is to their action^ fln<I 
not to the action of Courts of Chancery, that the anoirmly 
is due. It is not the least worth discussion which of these 
charges is correct; but if, os is possible, an attempt 
should be made in some succeeding generation to remedy 
tins anomaly, it will be desirable to bear in mind, that 
simply to require a recognition of the equitable owner by 
Courts of Common I^w, though it would no doubt 
elfcctually cause the anomaly complained of to disa])pear, 
would at the same time render it necessary to provide 
some new inetluKl of enforcing upon owners of property 
certain fiduciary wntl other obligations, such as are recog¬ 
nised in nil modern aj'stems of jurisprudence, but which, in 
common with the whole system of trusts, depend in England 
upon this anomalous double ownership. 

305. Tlie <loctrine of the English Court of Chancery 
in respect of ownership has been compared to two en¬ 
tirely distinct institutions of the Roman Law; and if 
only the germ of it were to be there found, its existence 
in any modern system would be easily accounted for. 
But there is nothing like it. There is to be found in the 
Roman Law a body of rules supplementing the old 
stricter law, something like our system of equity. Tliere 
are also to be fouud well recognised in the Roman Law 
certain relations of a special fiduciary character, which 
are governed by special rules framed with a view to tlieir 
nature. Hence much that takes place in our Courts of 
Chancery, whore similar fiduciary relations are specially 
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considered, has its analogy in Roman Law. Rut there 
is nothing in the Roman Law analogous to the relative 
position of the Common Law and Chancery owners of 
]>roperty, The point of contact has been supposed to 
be, where the praetor, exercising what may be called his 
equitable jurisdiction, enforced what was called a Jidei 
commissMm. But a moment's consideration of tlie Roman 
Law on this subject will shew that, so far from there 
being, as in England, any conflict of ownership in such 
a case, what the pr®tor did, was to compel the transfer 
of the ownership in accordance with the fiduciary request. 
T\iC other institution of Roman I^aw which lias been 
referred to hh analogous to the Chancery owncreliip is 
what is called nsus; and in former times (probably in 
reference to this supposed connection) what wo now call 
tr xifttH wer e then calle<l u ses. But the Homan usus was 
a whtdiy diflerent and a far less comprehensive concep¬ 
tion. When the Komau owner of a house granted the 
usxis of it to another, there was nothing fiduciary in 
the matter; and the relation created was very like that 
it( an ordinary tenant to his landlord It was, as the 
name imports, a riglit to occupy and make ^ use of the 
house. It was however a right over the thing avail¬ 
able against all the world, and therefore ^ fragment 
of ownership : but the grantor remained owner, he did 
not even lose the possession, of the house. And the 
same was the case with the more extended right of 
usufruct. The grantee of the usufruct had not even the 
possession ; he had only the bare physical detention, 
which he held on behalf of the oi^-ner. And both those 
riglits were classed amongst servitudes; with rights of way, 
rights to support, and so forth ^ The leading features of 

’ The force of this dUiincUon will appear more clearly fr^ni 
the Chapter on Poasest^ion. 
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the relationsliip between the Common Law and Chancery 
owner in England are wholly wanting—namely^ truBt and 
conflict. The riglits of the gi*antoe of the Roman use no 
doulit derogate from the absolute ownershi]), but the 
rights of the grantee and the rights which remain in the 
owner stand clearly separated, and each may use his 
rights for his own benofit. In England the Cominou 
Law rights of one owner and the Chancery rights of the 
other arc constantly in conflicti and the Common Law 
owner would bo restrained by tlio Court of Chancery, if 
ho attcm]>ted to use a single right on his own bclmlf. 

Why Ilia 30G. I have noticed these peculiarities of the English 

dfttJrahlo to * ^ 

th«Sr*’ ^ome length, and have ]x>inted out the fallacy 

pocuiiunties. of linking them with institutions of a wholly different 
character, chiefly because of the very ])eculiar ])OBition 
whicli English lawyers occupy, witli rt^ferenco to the law 
which they arc called upon to administer. Englishmen 
arc frcfiucntly triumferrcd from the arena of the English 
courts, and the fniniliar practice of the English law of 
1 ‘eal property, to eountiies in which they have to ai)j)ly 
systems of law, which are either altogether different from 
their own, or which ai*c to a large extent incomplete. 
Under sucli circumstances it is certain that we shall 
be Stroup tempted to transfer into the new system 
the ideas we take with us. Some such transfer may 
be in some cases forced ujioii us—iii India it certainly 
has been so—as the only safe and practical method of 
Ailing up the huge gaps in the declared law of that 
country. But it is most important iu all such cases, to 
distinguish between that which is in consonance with 
the ideas common to all systems of jurisprudence, and that 
winch is anomalous and peculiar to our own. Ideas of 
the former kind it is sometimes not unsafe to transfer. 
But to transfer ideas of the latter kind is always very 
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clangorous. The imported piinciplc does not easily fit 
ill with the institutions of the counti'y into which it is in¬ 
troduced, and consequently its mti*oduetion is very likely 
to throw the whole law of that country into confusion^ 


307, I have pointed out above that the several rights Co^owum- 
over a thing which go to make up ownership may be 
parcelled out amongst a variety of persous, each holding 

one or more of such nghts; in which case each of these 
perF^ons is in a certain sense iu oppositiuu to the rest; 
inasiinich as the right of each one with reference to the 
thing is ncccKsarily limited and contindlcd by the rights 
of all the othci'S. I liavc also pointed out how rights 
over a thing may he held for periods of limited duration, 
and pass successively from one person to another* I have 
now to advert to a case in which the relation of several 
persons to one thing, considered as the subject of owner* 
ship, assinnes a very different a.«ipcct. 

308. Every right, and therefore of course every right 
comprised in ownci*shi]>, may belong at the Sjvmc time to 


' llic n^cent attutii|it8 to employ EngUn]! conceptions of owiiorahip 
for the purpose of tyini' up the kucccshiod to |>roperty in Lower 
Bengn), ivKs probably iiiteii<led to coutiterihct the effeetd of the 
itnpulHC given by uh to the counter notion of the ri^ht of absolute 
alicuiitii.)!!, in tbe al^dcncc <if Bueh reBtnetiond. It is acunouB hintory. 
0^7)01*8 of landed property in Bengal met the introduction of 
Englinli jeleaH nn to tlio absolute right of alienation inter vivos 
by demanding the right to make a will, decLuing the course of 
succcsBiou. Tills WOH again met by iowBiing Uiai, if thiB were 
allowed, the English reatrictiona on perpetuitica luuat also prev^. 
It may indeed be well doubted whether this method of proceeding 
can be justified, either legally or politically. Perhapa a coTfqjTomiBe 
acceptable to the nativea of India may he one day arrived at, by 
putting some restrictions on the caprice or prodigality of a single 
heir, without a wholesale introduction of our cumbrous English 
law of real property. ^ 

^ See eupra^ sections 393, 397. 



. 162 


Chapter VTl. 


UittwrH from 
owiH^rship of 
juriHtifAl 
|K?r»ion. 


Only one 
k\)M{ of 

I'OOWtUT* 

Kliip ui EnK* 
llHh I>"W. 


OMiiorDliip 
of liidiiui 
joint fiunily. 




Is co-owner 
ship not cor 
porate 
owTicnhip^ 


[509- 


several persons collectivoly, aiul we may therefore have 
several persons who arc collectively owners of a thing, or 
who have collectively some right or other over the thing. 

309. This co-ownership of several pevsons must not 
be confoundwl with the ownership of juristical persons; 
that is to suy, of those aggi i^gatcs of persons, such as 
a railway company or a municipal cor])oratiou, wliich 
lire by a fiction of law consiilcrcd as a pei'son. In tlicse 
the ownership i s in the juristical person, and not in the 
natural persons wlio co]ii]>iisc the fictitious juristical person 
at all: whereas in tlio caso of co-ownership the uwuer- 
sliip is in the scvc]*nl natund poj*HOjis thenisolves. 

310» In all KngUsh treatises on law we lijul co- 
owncrsliip divided into tlu-cc kinds:—joint-tenancy, 
tcimucy-in-coiunion, aial cojiarcciiaiy. I cannot, however, 
discover any sulistantial difference between these Bpeeios 
of ownei'shi]). It is true tluit the Succession to tlic 
ownci'ship din'cisi in each of these cases, but the rights 
of the eo-owners appear to me to be, ns nearly ns pos- 
wblo, the same'. 

311. Tlicre is in ludut a very peculiar kind of co- 
ownci*shij>, the nature of which has never been exactly 
determined. I will not attempt to explain the whole law 
upon tills pointy but I will state the iiilc iu n single case, 
the study of which is highly instructive. A Hindoo <Ues 
Icaviug three sons ; these tlu*cc are, under the Ilindou law, 
co-ownci‘s of the property which belonged to the father. 
It 18 the nature of this co-ownership which it has been 
found difficult to detcraiine. 

I know but of two alteruatives for the settlement of the 
question. Either tlic ownership is in the natural jiersons 
who compose the family, or it is in the family itself, which 

' Compar^he iDcidenU of joiat^tenaiicy with those of tenancy 
counnon, as Xven by BUckatone, Commentaries, pp. 183, 19^. 
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IS then made a juristical person^ capable of rights* The 
latter view is one wliich would in no way couHict witli 
general notigns of Jurisprudeuce^ and it in extremely 
probable that such a notion nmy, at some time or 
othei% buve ]>revailed in India* l>ut uu one assorts 
it now ; nor can it^ as it appears to me, bo reconciled witli 
the well-known maxim of the Hindoo Law, that owner¬ 
ship ill the paternal estate is by birtb, and not by par- 
titiuir. This clearly points to the co-ownership of the 
inilividuals who coin prise the family, and not the owuer- 
slii]) of the family itsolf, considered as a juristical jiersou. 
^Vlleu, therefore, the Trivy Council said, in a well-known 
case'*, that according to the true notion of an undivided 
family in lliiuloo law, no individual member of that 
family, whilst it reinaina undivided, can predicate of the 
family propiity that he Ims a eertaiu <lctiiiite share, it 
must be meant, tliat no lueiubcr of the family can assert 
of any ])art of the family ]n'u|>erty, that it belongs ex¬ 
clusively to himself* Tliere arc, however, some passages 
in tliu saine judgiiient, which would seem, at first sight, to 
deny to members of a joint Him loo family individual 
oM'uership even of their shares* 13ut this would involve 
us a necessary consequence corporate ownership in the 
family, considered as a juristical person, for there is no 
other alternative* If the several menLbei*s of the family 
are nut the owners of their shares, they arc not owners 
of au^'tlnng ; and if they are not owners of anything, then 

' See BectioD 133. 

^ MitacliKhara, chap. L sect. l. par. 27. Thie, of coureo. Is it 
maxim in those schools only, which accept this conunontary. ]jut 
it is in these very schools that indivuluai ownership has been thought 
to he denied. In the Bengal school individual ownerslup has not, 
1 think, ever been explicitly denied; and hae been to some extent 
recognised. 

^ See Moore's Indian Appeals, vol. xi. p. 88. where the case is 
reported. 
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the family must be the owner; which, as I have already 
pointed out, is inconsistent with the text of the law and 
the views now prevalent in India* 

312. And though there may be some slight difficulty 
about particular passages in this judgment, it is clear that 
the Privj' Council did not intend to say, that a partition of 
ownership in a Hindoo family was a change from cor* 
porato to individual ownership ; for the ctfcct of partition 
is compared, byway of illustration, to a change from joint* 
tenancy to tcnancy-in-cominon* Now, under tlie English 
laM% a joint'tcnant is not only the owner, but is in posses¬ 
sion of hie share. Littleton says that, if there be two 
joint owners, each is seised of the whole and of the half ^; 
which clearly means, that ho has access to and control 
/;yer every part of the property, but in contemplation of 
law is only in posseseion of his share; a difference the full 
force of which will l>e explained hereafter*. And a litde 
further on, he says that, if there be two joint-tenants, one 

by force of the jointure one moiety, and the otlier 
the other moiety*. 

There can hardly be any doubt, therefore, that, in 
modem times at any rate, the family property of Hindoos 
is owned by the members of tlie family individually in 
shares, and not by the family corporately. 

313. The cose is well worthy of attentive consideration. 

It is a difficult one, as are all cases, where we come across 

a form of owiiorship which differs from that to which we 

arc by tradition accustomed. Yet it is only by comparing 

several forms of ownership that we can form^ an accurate 

conception of any one. Of course the actual solution of 

the question is, in India itself, of the highest importance 

* 

on other grounds. 

I > sect. 188 . * Id the Cli^ter on Possession. 

* lattleton, sect. api. 
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CHAPTER Vm. 

Possession. 

314. Tho substance of tlie following chapter is taken 
from Saviguy’s wolhknown treatise on this subject b 
Austin^ in tlio Introduction to bis Lectures on Jurispru* 
lienee^ announced Iiis intention of availing himself of 
Uavigny^B labours in his discussion of possession^; hut ho 
never uccomplishod this, because he novor arrived so 
far in his intended course. Savigny*s treatise is founded 
upon the Homan Law, aud consists in a great measure of 
minute criticisms of ilie Latin texts, and an exhaustive 
inquiry iuto tho actual views on i>ossessioi} held by the 
Roman lawyers. It is not these parts of Savigny's work 
which are useful for our present purpose. What I have 
borrowed is his analysis of the general legal conception 
of possession. This conception is universal: the rules 
of Roman Law, thougli they have been largely borrowed, 
and, I may add, largely misunderstood, are not so. We 
have, therefore, no occasion to trouble ourselves with 
ascertaining whetlmr in any particular case our conclusions 
do, or do not agree with those of the Roman lawyers. 

^ The original work appeared in 1803. The later editions 
published during the author's lifetime were considerably altered 
by him. The last edition was publlslted at Vienna in 1865, to 
which my references are made. It h.as besa translated by Sir 
Erskine Perry. 

* Outline of tbe Course of Lectures, voh i. p. 55 (third ed.). 
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315. PcHBefibiou originally expresses the simple notion 
of a pliyhical capacity to deal with a thing as wo like, 
to the exclusion of every one oUo. The primary and main 
object of owjierehip is the protection of this physical 
capacity ; and, as pointed out by Savigny \ if this physical 
condition hod alone to be conaidered, all that could be 
said upon possession from a juristical point of view, would 
be contained in the following sontencos:—Tli.e iivuer of 
a thing has the right to pasaesa it. Every one has the 
same right to whom the owner has given the possession. 
No one cIho has that right. 

31G. The legal notion of possession, hoM'ovcr, is not 
confined to this simple physicul condition. Possession is 
treated in law, not only as a fact, which is a consequence 
of the right of ownership, but as a right in itself. From 
pofsession, under ccilain conditions, important legal conse¬ 
quences are derived. Moreover, the poHSCFsion witli which 
the law thus deals, is not that simple physical condition 
which wc have described above, and to which, for the 
sake of distinction, therefore, we may give the name 
detention. It is true that the physical element is never 
altogether lost sight of; on the contrary, a physical ele¬ 
ment of some kind or other is essentially necessary to 
possession in its widest legal sense, as we shall see in the 
sequel. But the physical element greatly varies under 
rules prescribed by law. 

317. So also, inasmuch as possession is a right in 
itself, as well as a fact, or condition, from which legal con¬ 
sequences are derived, rules are laid down by the law, as 
in other similar cases—in the case of ownei'ship, for in¬ 
stance—which prescribe the mode in which it may be 
gained or lust 


^ Sav. Pow.s. 1. p. <7. 
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318. There has been a good deal of controversy in Legal cou»e 
Germany upon the question—wlnit are tlie legal con- posaoMion. 
sequences of possession 1 Savigny maintains ^ that the 
Roman Law (from which, no doubt, modern jurists mostly 

derive their ideas on the subject), attiibuted only two 
riglits to pr)8He88ion; namely^ the acquisition of ownership 
by possesBiou {usucapio), and the protection of posseseton 
from disturbance Other lawyers would 

include, as legal consequences of i>osses8ion, the acquisition 
of 4)wnership by occui>aucy or delivery; the advantage 
which the person in possession has, in a contest us to 
ownership, that the burden of proof is thrown upon Ids 
adversary; the right to use force in defending posses¬ 
sion ; the right of the ]>o8ses8or, merely as such, to use 
and enjoy (to some extent) the thing in possession; and 
Hoino iitlier advant^iges of a more intricate kind. This 
controversy is one which it is not necessary for us to 
pursue. Every known system of law attributes some legal 
consequences to possession; and even in cases in which 
it may be, strictly speaking, inc<»rrect to attribute legal 
consequences to ]>usscssion, as in the case of occupancy 
or tradition, the acquisition of possession may yet be an 
important element of inquiry, and the subject of legal 
regulation. 

319. I will now proceed to consider what is the con- piiysicaioie* 
ception of possession in a legal sense; and I will first ootit^ption 
examine the physical clement which, us I have said, lies 

ut the bottom of the coucejitioii of possession. 

320 ^ It is veiy common to say that po^ession consists 
in the corporal seizure or apprehension of the tiling pos¬ 
se •^sed by the possessor, and that, in all cases where this 


' .Sav. Po88. rt. a. p. ao. ^ lb. a. 3. p. 31. 

’ Ib. e. 14 p. 206 eqq. 
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corporal contact does not exiat, there is not a real, but 
only a fictitious possession. And there Ims been derived 
from this a theory of symbolical posseBsion, which Savigny 
considers to be not only erroneous, but to the last degree 
confusing, when we come to deal with practical questions, 
and which he has taken great pains to combat. The 
CoutActjiot truth is that, though we undoubtedly do possess most of 

we are in corporal contact, and 
though we come into corporal contact at some time or 
other with most of the things which we possess, corpoial 
contact has notliing whatever to do with the matter. 
A man walking along the road with a bundle sits down 
to rcbt, aud places his bundle on the ground at a short 
distance from liim. No one thinks of doubting that the 
liuudle romaiDS in his exclusive possession, not symbo¬ 
lically or fictitiously, but really and actually; whereas 
the ground on which he sits, and with which he is, tlierc- 
fon^, in corporal contact, is not io his ])038e88ion at ull. 
So, as Savigny puts it very forcibly, a man is bound hand 
and foot with cords—no one thinks of saying that he 
possesses the cords; it would be just as tnie to say that 
the cords possess hiuu 

321'. Corporal contact, therefore, is not the physical 
clement which ts involved in the conception of possession. 
It is rather the possibility of dealing with a thing as 
we like, and of excluding otliers. If we consider the 
various modes in which pt^session is gained and lost we 
shall recc^ise this very clearly. 

Aonnwitkw 322* Take, for io^nce, first the case of land. A 
of man buys a piece of Und, He pays the price, and both 

jiartieB sign the contract of sale. The buyer goes to take 
possession. It is not necessary for him to come into 
physical contact with every part of the land by walking 

' Sav. PoBS. s. 14 . p. 8 II* * lb. i. 15 . p. iia gqq. 
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all over it. He enters ui>on it and stands there; the seller 
witiulraws or signifies his assent; and the buyer is at once 
in full possession* This is on the Bup}>ositiou that the 
claim to take posscesiou is unopposed. If the seller is 
there and disputes the purchaser’s right to take pos¬ 
session; however unjustly, or if a tliird person is there 
who disputes the right of both^ all the walking upon 
the land in tlie world, until this opposition is over¬ 
come, will not give the buyer possession; and for this 
reason—because the physical element which is ncoesBary 
to put the buyer in possession is not coq>oral contact, but 
the ])hysicul power of dealing with the land exclusively ns 
his own. In such a case there are but two modes in 
which he can obtain possession — either by inducing 
those who oppose him to yield, or by overcoming their 
opposition by force. 

323. It is not necessary in order to obtain possession 
timt the purchaser sliould step on to the laud at all. 

If it is near at baud, and the seller {K)juts it out to the 
buyer, and shews that the possession is vacant, and signi- 
ties his desire to hand it over to tlie buyer, whilst the 
buyer signiSes hU desire to receive it, enough has been 
done to transfer the possesaiou. The physical jiossibility 
of the buyer dealing with the thing exclusively as his ^ 
own, which is all that is necessary, exists, whether he 
thinks proper to use it by stepping on to the land, or not* 

324. We must be careful to distinguish between what Delivery of 

is necessary to constitute ownership, and wliat is nccesaary “ 

to constitute possession. If the owner of land agrees to 
transfer his rights of owncrsiiip to another, that may be, 

and very frequently is, sufKcieut to transfer the ownership. 

But sometimes, in order to effect the transfer, it is neces¬ 
sary to observe certain solemnities. And it so happens 
that one of the Bolemnitiee which it is frequently necessary 
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tfi ohserTc in, tikftt the tr^insferor should put the trans^ 
fenMj in jmsernm. In this case, therefore, the delivery 
(if possession serves a double purpose; it is a performance 
of tile Milcinnity wluch the law requires to constitute the 
transferee owuer, and it is at tlie same time a proeeediug 
which puis him in a position to exercise Iiis riglits as 
owner. This delivery, or tradition (as it was called), was 
a solemnity necosBary to constitute ownership in all cases 
under the lioman Ijcuv ; and it was also necessary to con¬ 
stitute owneiidnp of hitid under English XiUW, in ancient 
times, hut it is not so now \ Other solemnities have been 
Hulistituted fur this one, aud in most cases it is sufHcient 
to record the tiatiHaction in a document with certain core^ 
monies of siguing, nealing, and so forth; whilst in other 
cases a twig or clod of earth is handed over. Blackstoiio 
in otio passage^ fulls into the cotninuii error of supposing 
that Holomnities of the latter kind arc a symbolical delivery 
of poBsussiou. Their sole abject (as he elaowhere rightly 
htates) is to give notoriety to the transfer oi ownership, 
by the pcrrurniancc of a ceidiiouy which is at once 
significant and imprcHsivo. The possessiou is left un¬ 
touched; aud if the transferee wants to get possession, 
ho wdll have to set a)tout obtaining it, just as if uo such 
ceremony had been jierforuicd. 


Puaseuimi of 
luiui how 
rotAiuwl. 


325. If we consider what is necessary hi order to 
retaiu jxisscssion, we shall find the same notion more 


strikiDgly exemplified In order to retain possession, it 


is not necessary that the possessor should remain on, or 


‘ The Engl UK naine for it wu BeUlii. The formality which re¬ 
placed it was a most complicsited one. And it la curious that the 
Act of Parliaioent by which the change was effeuted was intended 
for a widely different pur|>ose, wluch it entirely failed to accoruplUh. 
Uut the IcgUlature did not think it neceesary tu interfere with tiiu 
unexpected result. See Wdliains* Ueal Property, ebup. ix. 

* CouimeDtaries, voL ii. p* 313. 
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even near the laiul. Posi^esMon having been once re¬ 
ceived, it is not necessary that the physical power of deal¬ 
ing witli the land as be pleases should be retained by tlm 
possessor at every moment uf time. He will continue in 
pc^sscssioD, if he can reproduce that physical power at any 
moment he wislies it. A man who leaves his borne, and 
goes to follow his buHiuess in a neighbouring town, may 
still retain posscsHion of las family house and property. 

320^ An cxuininatiaD into the mode of acquiring the AcAuiKition 
posHCKsion of nioveahle things will lead ns to the same ormovc* 
result. Possession of moveable things can undoubtedly he 
taken, and very frequently is taken, by placing oneself iu 
corporal contact with them. I can take jmsseesioii of 
money by putting it into my pocket : of a coat by putting 
it on my buck ; of a chair by sitting upon it. Hut this 
contact is not uccess.iry. 1 should take jmssession of the 
money just as well, if it were pUced on the table before 
me ; of the coat, if it were placed in my wardrobe; of 
the chair, if it were placed iu my bouse. Iu the same 
way, if 1 ])urcbaso heavy goods lying at a public wharf, 

1 lake possession of them by going to them with the 
seller, and by his there signifying his intentiou to deliver 
them, and by my signifying my iiitentiun to receive them. 

So also, if I buy goods stored in a warehouse, possession is 
given to me by handing over the keys. So too, tindier 
is delivered by the buyer marking the logs in the presence 
of the seller ; not because the marking is a soi t of appre¬ 
hension, but because that is the iiiteutiou of the parties. 

The marking might take place without any change of pos¬ 
session as for instance, if the logs were marked to pre- 
^*ent their l>eing changed, but were not to be delivered 
till the price was paid ^ 

' 327. In all these cases it is a great mistake to suppose 
’ Bav. Post, a i 6 . p. 2 i 6 . * lb. i. i 6 . p. a 19 . 
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that there is anything fictitioua, or symbolical, or construe* 
tive in tlie acquisition of possession. Each case depends on 
the phy sical possibility of dealing with the tiling as we like, 
and of excluding others. In all the cases above put, except 
two, the thing is actually present before us. But in one of 
these two, namely, that in which wc say possession is taken by 
placing the ^ing iu my bouse, we only apply to a particular 
case a welUknowu principle, which embodies the very idea 
I wo arc now insisting on ; namely, that a man has the actual 
' custody of all that is in his house, by reason of the com¬ 
plete and exclusive dominion which he has over it ^ The 
other of theso two coses is that in which the keys of the 
wareliousc, where the goods are stored, are handed over 
by the seller to the buyer. But there cannot be a more 
complete way than tliis, of giving to the buyer the power 
of dealing with the tbingn sold exclusively os his own^, 
Po)4Hc^ftionof 328. And, as in the case of immoveable things, so in 
the case of moveables, when possession of tlicm has once 
been taken, it may be retained, so long os tbc power exists 
of rei)roduciiig the jihysical capacity of dealing with the 
thing, and of excluding others. Thus, if after handing 
over and receiving possession of goods at a public wharf 
both buyer and seller go away, the goods remain in 
possession of the buyer. Not so, however, if the goods 
arc in the warehouse of a private person, UTiless the 
owner of the warehouse agrees to give the buyer the use 
of the warehouse as a place for keeping his goods. 

329^. Instructive illustrations of the conception of 
possession may also be gained by a consideration of the 
possesdioQ of live animals. Those animals which ordinarily 
exist only in a domestic state, such as cows and horses, 
hardly differ from other moveable property. Animals, 

^ Sav. Poee. 1.17. p. ss6. * lb. a. l6. p. 223. 

’ lb. a. $1. p. 34a. 
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on the otlier hand, which are in a wild state, arc only 
in our possession as long as they are so completely in 
captivity, that we can immediately lay hold of them. Wo 
do not possess the fish in a river, even though the river, and 
the exclusive right of fishing in it, belongs to us. We do 
not even possess the fish in a pond, if the pond be so large 
that the fish can escape from us, when we go tO take them, 
liut wc do possess fish, when once they are placed in a stev'^ 
or other i*eceptacle, so small that we can at any moment 
go and take them out. Animals that are bom wild, but 
have been tamed, arc gcnorally considered to bo in the same 
position as animals which are born tame, so long as they 
do not escape if let to go loose. A wild animal, that has 
been wounded mortally by us, is not in our possession, 
until wc have laid hold of it; for not only is the physical 
control yet wmiting, but a thousand thiugs may happen 
which will prevent us ever getting it. Another larger 
animal may seize it and carry it oif; it may get into u 
hole ; wc may loso its track, and so forth 

^ For the pnrpofle of illurttrsiioxi, I refer here to the law relating to 
the capture of wild animohi ns derivcci by continental lawyers frotii 
the Homan Law. Thie law bos, in £nglan<i, been very con&i<lorHbly 
modihed, by reason of the more oxcluBive iinvllegea gcnernlly cou* 
ceded to owners of land* There is not the leant difliculty in a man 
having poss^ossion of that of which he is not the owner ; and it was 
<|uite connsteut with the idea which attaches to our word * clof«c/ U> 
treat the owner of enclosed land as in po8scssion of all tho game, 
which at any time happens to be there, ft wax, therefore, obviously 
correct to decide (as has been decided) that when a trenpasser kills 
game on my land the game is mine. See the c:ise of Blades against 
Higgs, re)>orted in the Common Bench Reports, new series, vol. xx. 
p. 214. The idea analogous to that expressed by the word * clone * 
hardly existed uu<ier the Roman Law, and I doubt if there is any* 
thing quite analogous to it on the continont. But wo find that 
the French Law does not apply the rc&trjctxonH ss to killing 
game to a person doing so * dans ses possessionfl attenant k une 
habitation et entources d*une clbture continue fais^uit obstacle k 
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330. The cojwideration of the modes in which posscB- 
sion is lost will make the result clearer still. Every act 
by which our physical control is eonipletely destroyed puts 
UB out of possession. It makes no difference, whether or 
no the person who does the act himself gains [>ossePsiou 
theroliy, or indeed, whether or no any one does so. Tims, 
if I take ati|fthing l)clonging to you, and throw it into the 
sea, you lose possession, though no one gains it. We may 
also lose poeseBRton of a thing, not only hy the act of 
another person in removing it, but sim]>ly because, under 
the circumstauces, we cannot any longer exercise that con* 
trol. As, for itmtauce. if a tiny jewel drops from my Imnd 
in passing through a dense forest, or a captured aiiimnl 
of its own accord cBCQi)es back into the wild. So also, if 
we loft a thing Bomewhere, but cannot recollect where, and 
search for it in vain, wc have lost possession of it. There 
is said to be an cxce]>tion to this wliere the thing, though 
it cannot be found, is still in the owner's house, or on his 
adjoining premisi^s ; as. for instance, if 1 drop a coin in iny 
garden, and cannot, on seai'ching, find it, it is ^i\id that I 
do not lose i><)ssession of it. Hut there in a reason for this 
which shews that it is no real exception. Everything in 
a man's house, and on his j^remises immediately mljoiuiug, 
is, on a principle already a<lverted to', and widely recog¬ 
nised by the law, considered to be in the immediate cus¬ 
tody of the owner of Uie house and premises, by reason of 
his exclusive control and dominion over it, and all persons 
residing therein. 

331. On the other hand, a mau does not lose posses- 

tocie communicatioD avec lee bdritagejt voiainB.' Loi du 3 Mai, 
1844, 8ur U police de la chaase ; art. i. sect. 2 This ia piH>baljly 
because the nature of the locality is mconsistent with the absence 
of poeseaelon <u iCtU us ownership, which is assumed in the French 
notions on the subject of game. 

' Supra, sect. 3s. ; 8«v. Poss. s. 31. p. 340. 
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Kion of a tiling by leaving it in a pIaoe» which ho knows, 
auJ to which he can return. Tlius, if I leave my hatchet 
in a wood, iiituniling to I'etum tho next day and continue 
my work, I retain possession of tlie hatchet all the time. 

o32« Tlio same gciiciiil mle applies to tho loss of itn* 
moveables. The possession lasts so long as thoro is 
physical control over them, and ceases when physical 
control ceases. I do not lose possession of my house by 
filling it with my fnends and servants^ even if I should go 
away, and leave them thei’O. But sliould they, on my 
return, refuse me luJinittaiice, declining upon some pretext 
to ueknowledgo my rights us owixer, tlicn, until I have 
ojccteil them, I have lost ]) 08 Scssiou. 

333 ^ There was a rule in the llomau Law that if, in 
my absenee, a piece of land, wliich hod hitherto boon iu my 
possession, was occupied by another, who would oppose 
me if I attempted to return and excrciso my rights over 
the land, I did not tli ere by lose xKisscssion until I was 
informed of the intrusion. Such a rulp is 
flict with the notion of ^msscssion, as it has boon developed 
above. The {>]jysieal power of dealing with a thing us 
we like being ncecHsary, according to our conception, to 
constitute iiosscssion in a legal sense, it follows that when 
1 have lost this, wlxcther I know it or not, I have lust 
possession. The question then is, whether we must, in 
consequence of this rule, modify our general conception of 
possession, with which it does not barmontzel Savigny 
has examined this at great length, and has decided 
tliat we not, hut that it ought to be treated as an 

exceptional case. It is in fact a fiction, introduced, as 
fictions geneially arc, to avoid consequences that are con- 
sidert^ to bo inconvenient or unjust. The fiction is that 
I remain in ixissession when I have really ceased to be so i 

. ‘ Sav. Po68. «. 31. pp. 353 * 
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and it no more modifies the general notion of possession 
than the sinulur fiction, on whicli was founded the old 
aotid)^ of ejectment. It has never (as for as I am aware) 
been extended to moveables; und^ of coui*se, it can only 
be applied in those systems of law in which it has been 
expressly recognised. 

334 The physical clement, however, forms only one 
portion of tlio coneoj)tion of iicssession. Besides tliis, 
thei'c is what I may call a mental element, without which 
the physical relation will remain as a mere fact, having 
no legal consequences, and not in any way subject to 
special legal consi<lerution8. In order to constitute pos*^ 
session in a legal sense, there must exist, not only the 
physical jiowcr to deal with the thing os wc like, and to. 
exclu<le others, but also the <Ietormination to exorcise that 
physical power on our own behalf. 

335. This impotinnt feature in the legal conception of 
possession may be ilhistrated by the consideration of a 
simplo case. A person has a valuable article ofjewehy, 
which he wishes to send from London to his house in the 
country; and for that piuposo he gives it to his servant 
with iustructions to take it to his house, and there deliver 
it to his wife. The servant docs not thereby gain posses-* 
sion of the jewelry, nor docs the master lose it Ti*ue it is 
that the aciwant has the physical control over the jewelry; 
but, if he is obedient to his master’s orders, he has no inten- 
tion of exercising that control upon his own behalf. The 
master, on the other hand, by delivering the jewelry to his 
servant, does not for one moment lose possession of it, if 
his orders be carried out. Through his servant, who is 
obedient to his orders, he has the physical eontrol which 
is necessary to possession ; and he haa also determined to 
exeixise that physical control on his own behalf. 

* Sav. Po$8. s. 30 . p. 346. 
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33C. The position, that possession (in a legal sense) Tmnsf^ or 
consists not only in the jihysical control, but also in tlic of 

determination to exercise it on one's own behalf, is equally 
apparent, if wc consider how })0S608sion is transferred. 

Suppose that you and I are living together in the same 
house; that you are the owuer, and that I ntn a lodger 
And suppose that you, being in want of money, sell the 
house to me j that you receive the money, and formally 
acknowledge me ns the owner, agreeing to pay me a 
weekly sum for penuisKion to continue to reside in the 
hotiso. No external change ^vhatevor ncfctl have taken 
}>1acc in our relative position; wo may contimio to live 
Dll jirccisely ns hefoi'c ; yet there can be no doubt, that I 
oin now in posscssiun of the house, and that you arc not. 

337. In order to constitute nosscssioa (iu a IcgaMnteittion to 
, , 1 \ o jiowent need 

sense) it 16 not noccssaiy, that tho intention to 1^®^^® 
should be constantly pivpcnt to my mind If 1 have once wnt, 
deti'rmincd to cxci'cise my physical control over a tiling 
on my own behalf, and so completed my possession, it will 
be sufficicut for the purpose of letaiuiug posaca«ion, that I 
should, if I adverted to it, keep to that determination. 

Savigny seems to go further, and to think that, provided 
the x>hysioal control continues, the possession continues also 
until I have adverted to it and changed loy detenmnation 
Wliethcr this is so or not; whether it is necessary, in 
order to lose posscBsion, that 1 should advert to it; or 
whether it is sufficient that, if I adverted to it, I should 
determine not to exercise tiiat physical control any 
longer, or at least not on my own behalf, we need not 
further discuss: because in this, as in every other case, 
where we have to inquire into the state of mind of a per¬ 
son, we can only judge of it from external circumstances : 
and the external circurostanceB from which we should infer 

' Sav. Pow. «. 3). p. 35$. 
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that q/ler advertence a change of determination had taken 
place, are preciaely those which upon advertence would 
render a change of determination likely. For instance, we 
infer that the gold digger has abandoned his possession of 
the quartz from which he has extracted the gold, because 
we know that he could have no further use for it, and 
men do not generally care to keep what is useless; and 
we should draw the same inference, whether an actual 
determination to abandon is necessary or not. In many 
such cases we affirm that the possession is gone, without 
troubling ourselves with the inquiry, when exactly it was 
parted with. 

H(w^|Chwnjo 33 g, Questions however sometimes arise, which render 

nwvHaiiicd. it neocssory to detemune with exactness the point of time 
when posBOssion is lost; and if the physical control dues 
not pass at once into any other hands, this is fre<}uently 
a question of no little difficulty. If indeed the party in 
possession chooses publicly to declare his intention to 
abandon it, the difficulty is then solved. But in the absence 
of such a declaration, we have not only to infer the change 
of mind from the surrounding circumstances, but also the 
date of that change. For instance, if the person who has 
been in posseasion of a piece of land neglects to cultivate it, 
or make any other use of H for some years, we may pretty 
safely infer that he has almmloned it. But if it is neces¬ 
sary to determine exactly when he abandoned it, we can 
hardly tell. He may have omitted to cultivate, in the 
Rmt instance, fi'oin want of means, and* only have aban* 
doned his possession, when he finally discovered that to 
procure such means was hopeless: or from the experience 
of previous years he may have concluded, that cultiva¬ 
tion at [iresent prices was unprofitable; but may not then 
have abandoned all hope of a better maiket. Thus, the 
date at which his determination to possess finally changed, 
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may have hcen considerably, later than the first season for 
cultivation which he allowed to pass. In such a case; 
however^ in the absence of all evidence to the contrary, it 
would be the usual rule to take the date of the first indi¬ 
cation of an intention to abandon, that is, of the first 
omission to cultivate, as the date of that detenninntion, 
leaving it to those iutcresteU to establish any other elute, 
if tliey could* 

339^ That a person can be in possession of a thing 
by his representntive has never been doubted. Ilut thei^e 
huH not l>cen a complete agreement amongHt jurists as to 
the nature of tliat possession* Jt has been frequently 
treated as a fictitious possession; but og.viiist tliis Savigny 
argues; and, it appears to me, successfully. 

340. The error of treating possession through a repre¬ 
sentative as fictitious or constructive posseBsiou only, U 
u branch of the error noted above, which treats corporal 
contact as necossary to true possession. All that is 
necessary to my possession bciug tlie })owor to resume 
ph 3 'Sical control, and the dcterniinatioii to exercise that 
conti'ul 4)u lay own behalf, it is clear that I [possess the 
money in the pocket of iny servant, or the farm in the 
hauds of iny bailiff, just as much aa the rings on my 

finger, or the funiiture jn the house of which 1 live. 

• 

341. This, however, presumes a representative who is 

^ Say. e. 26 . p. 304. The ides uf posRC/^io:) through 

another person variety Bome*.rhat with the relation bet^vetoi 
the parties. It sirongust (if 1 1033* use thu expresaion) where 
the relation is that of master and slave; less strong where tlie 
relation is that of master and servant; but nevertheleAB stronger 
here than where tlko relation is that of ordinary principal ami 
agent. The difference between thef. by a servant and criminal 
TnfsnppropnatioD in the Indian Penal Code depcDds upon this 
variation. Sec m. 381 and 405. 
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obedient to my cominaTida. In other words, whilst in 
order to eoDstitute possession of a thing through my 
representative, I must determiue to exercise control over 
it on niy own behalf^ the rcprcBcntative must also deter¬ 
mine to allow me to exercise that control. As soon as 
my ropresontative detormiDCs to assume control on his 
own lichnlf^ or to submit to the control of another than 
myself, my poesossion is gone. If there be any eases in 
which this rule does not apply, they arc exceptions, which 
the law has intnKluccxl to obviate the effects of fraud, or 
for some similar purpose; ns in the case already discussed, 
whore some one has intruded upon the property of an 
absent owner ^ 

342. It is not necessary, in order that the principal may 
get into possession, that he should have had liia attention 
turned to the fact, that his representative has hrouftht the 
thing under his control. It will be sufRcient, that the 
representative has this control; that he moans to exercise 
it, not for himself, but for his princiiml; and that in 
so d<uiig, he nets within the eco]>e of the authority con¬ 
ferred upon him. Prolmbly also English lawyers would 
consider that, even if without my authority you assumed 
control over a thing on my behalf, and I subsequently 
mtifiod )*our act*, I was in exactly the same position as 
if the act had l>een done originally by my order, 

343^. It is dcsii'able here to point out how the doctrines 
of I'cprcscnhitive ]) 086 C 8 aion arc applied to such persons 
as infants and lunatics, whom the law considers as labour¬ 
ing under incapacity, The case of these pei'sons appears 
at first sight to present considerable difficulties. It may 
be said that-, as possession in the legal sense comprises a 
determination of the will, it follows that persons whom 
the law considers as incapable of making such determina* 

* Supra, sect. 335. * 8 rv. Fobs. s. ai. p. 148. 
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tioii—such as children under a certain ngc and lunatics— 
are incapable of acquiring pnssessum; that, however 
completely they may have obtained physical control over 

4 

a thing, they can have no ]>osHession in a legtil sense ; 
that it is (as the Ho man lawyer expressively said) as if 
one were to j>at a thing bito the hand of a pei*son asleep'. 
Nor can they acquire possession though the act of a 
representative; for the assent of the liamtic or Infant 
us principal would still be necessary to complete it, and 
tills tlie infant or lunatic is equally incompetent to give. 

344. To solve this diHiculty, wc must remember that 
tlic <mly reprcirentative of an infant is his parent or 
guardian, and that the only representutive of u lunatic is 
his committee. Now the relutiou of parent or guardian to 
the infant, and the relation of committee to the lunatic who 
is intrusted to his care, is not the simple and onlinary 
relation of principal und representative—it is a very 
special one; and the primary feature of it is, that the 
representative licre supplies the mental deficiency of the 
person whom he represents. His determination on behalf 
of his incapacitated principal lias tlic same i*esult, as the 
detorniination of a pi incipal of full ca^^ucity on behalf of 
liiinsclf. Hence it follows, that if tlic guanlian, for 
iustance, acquires the physical control over a thing, and 
determines to exercise that physical control on behalf of 
his wal'd, though it might be a straining of language to 
say that the ward was in possession, yet between the 
guardian and tlie ward, who are in a manner identified, 
thezo is one complete person who is in complete possession : 
which possession has precisely the same 3*csuits for the 
benefit of the iufant as the ]>ossessioii of a fully competent 
person. So too, where tlie ward hiiiiself obtains the 
physical control over the thing, the guardian can supply 

^ Dig. bk. 41. tit. a. sect. 1. par. 3. 
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what IB DccBBsary to complete the possefieion. For tho 
ward is under tlie control of the guardian, so that the 
guardian can detertniue, that the control winch hb ward 
has obtained shall l>e exercised by the ward ou his own 
beiialf; and thxxs the possession is complete. 

345. It is no doubt curious to find ideas presented in 
tliis somewliat inv#ted order—to find the representative 
acquiescing in the act of tho principal, instead of the 
principal ucquicscjiig in the act of the t’cpresentutivc. 
And difficulties naturally arise out of this mversion in 
some cases. But many have been cut short by simply 
solving them in favour of the disabled persons. 

Cnndiiiona 345^ Revert in j? to the main subiect of consideration, 

ijocoiinaryfor ® ^ ^ ^ * 

rcprwoTito' wc see that, in order to constitute possession in a legal 

skm. sense through a representative, three condition s must bo 
fulfilled :—first, tho representative must have the physical 
Icontt'ol over tho thing; secondly, the representative must 
Uctermiiie that this physical control shall be exercised on 
melmlf of UIh principal; thirdly, the principal must assent 
Ro its being so exercised. 

347. If either Uie i*epresentative has not the physical 
control over the thing, ur if the principal does not assent 
to that physical control being exercised on his behalf, then 
the possession is gone. So too, if the representative 
changes his determination to hold the thing for bis 
priucipHl, and determines to hold it for himself, or for 
another, then, projiorly speaking, the possession is gone. But 
here again the law sometunes steps in to prevent the con¬ 
sequences of fraud. For instance, if the thing were land, 
and if the repretM^utaUve were simply to cliaoge his deter¬ 
mination, from a determination to bold the land on behalf 
of his principal, to a determioatiou to hold it on behalf of 
himself, I think that in every &}*stem of law the possession 
of the principal would be treated as uninterrupted—at least, 
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until the denial of the princii^re right, or Borae unequi¬ 
vocal act inconsistent with that right bad been brought to 
the knowledge of the principal. Such a case would be 
very closely analogous to that mentioned above ; namely, 
where a man’s laud is taken pOBsession of by a etrangcr in 
his absence, in which case he does not lose poBsessioit, till 
he becomes aware of the intinision'. 

348. Indeed the law of England as to the posseesiou 
of land through a representative goes further. It is 
almost impossible for you, if you have received land from 
me, upon the understanding that you arc to hold it on my 
hehnlf, to change this into a possession on behalf of your¬ 
self, and so to oust mo without my consent. No declaration 
that you could make—no act, however inconsistent with 
my possession, could have that effect So long as youf 
hold the land, the law insists that I am in jicsBCbsion, 
and not you. 

349. I am not aware that this exception has been ex¬ 
tended to moveables, and therefore, if my representative 
determines to exercise his control over them either on 
behalf of liimself, or of another i>crson, my possession is at 
uii end ; but the fraudulent character of this act often pi*6** 
veuts the legal consequences of jiosscssion taking cfleet. 

350^. Derivative possession is the possession which Denv/itive 
one person has of the property of anotlier. The physical **^^^*^'*’ 
control of a representative is sometimes called his posses¬ 
sion ; though, as wo have seen, the legal i>os8Cs8ion in this 
case is in the principal. But derivative possession is true 
legal possession; the holder of the thing having the jiliysical 
control over it coupled with the determination to exercise 
that physical control on behalf of himself. 


^ Supra, sect. 333 . 


* SsT. Foas. sect. 13 . p. sSe* 
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35L Honce, between the bare detention of a represen* 
tative^ which Ib not poescsslon in a legal sense at all, ttnd 
derivative poescssion, which is true legal poBsession, though 
detached from ownership, there can bo no confusion. 
But there are many well-known legal relations, in which 
the transfer to one man of the physical control over the 
property of another forms an essential feature; and it is 
fre<{uont]y a qucHtiun to lie determined, whether or no, 
subsequently to this transfer of the physical control, the 
posscsBion is in the owner through the traiisfci*cc as his 
r<q>res>cutntivo, or whether the transferee holds it <leriva- 
tivcly on bclialf of himself. 

352. The relations in reference to which this question 
arises are very numerous; but it most frciiucntly occurs 
in refci'ence to the relation of principal and agent, of 
lender and bon^owor, of letter and liircp, of pledgor and 
pledgee, or of bailor and bailee. 

353. Tliesc are relations which constantly arise out of 
the commonest tmnsactions in daily life; and they are of 
course subject to express stipulation, as well u]ioii the 
question of possession as upon any other ; but such express 
stipulation is very rare. And the difficulty is to deter- 
mioe, in the absence of expi'css btipulation, iu whom the 
possession remains. 

354. The Itomau lawyers would seem to have pro- 
cecded upon the principle, that, wdierc an onmer transfers 
to another the physical control over a thing witliout the 
ownership, tho transferee sliould hold the thing as a 
representative^ A nd that the possession should remai n ^ 
the ownerp in all cases : unless it was necessary fortpie 
enjoyment of the other rights which Uie transferee was to 
have, that he ^hould have the right of possession also. 

S55. Nevertheless there has been very considerable 
contention, even under the Roman Law, in reference to 
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tsome of tbe relations euumemted above, as to where tlie 
pubsCBsion is, after the physical control is transferred. 

Saviguy thinks that under the Roman Law in the case 
of the agent, the buiTOwer, the hirer, and the bailee, the 
possession is never transferred; but that in the case of 
the pledgee it is. And he makes no distinction between 
land and moveables ^ 

35(). The English Law would, I think, gCDCmlly I’ojisokhioii 
coincide with this; hut in one case, that of letting and (cimnls 
hiring hind, It is vciy difficult to seize the position 
taken by our law, because it hns remedied special in* 
conveniences by provisions which arc hardly consistent 
with each other. Inasmuch as tlie tenant of land hiis 
in every case an action for any disturhanoc of his 
]>))ysical control over the land vvliieh he holds, not only 
against strungetrs, but ^^j^siinst his own landloid; seeing 
too, that iu case of Ions ho recovers the enjoyment of 
his ]diysicul conti*ol by a judgment precisely siiailur in 
fonn to the judgment, by which the owner hiinsclf 
recovers; and that the landlonl is not iioiiiiaally, citlier 
plaintiff, or defendant, in any action relating to pussossiori, 
whilst his land is let to a tenant; it would seem as if it 
were impossible to deny that the tenant has, in eontemjilu^ 
tion of law, the possession of the land which be holdsi 
under his tenancy. Nevertheless this is not bo. The; 
view of the English Law was from the first, a^d still is,; 
that the occupier of land for purposes of cultivation liasj 
no interest in, and therefore, a /oriton, if he accepts that] 
position, no poSHOssion, of the land Avhicli lie occupies. \ 

In this view the tenant is treated merely as a sort of| 
bailiff for the owner, paying the owner a fixed sum out of » 
the profits, and retaining the remainder as his remuneration. 


> Sav. Foss. »ac. 25 , pa^aiui. 
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Ther© is nothing exccptioiiHl or peculiar in this view. A 
similar view Ime been taken of the position of the colonus 
in Rome, of the pachter in CSermaiiy, ami, I believe, of 
the hailleuT in France: and when it was adopted into 
the English Law, it was probably universal in siinilav 
cases throughout Europe. But wheu the law gave to the 
tenant rights wholly foreign to the bare relation of bailiff 
and employer, one might expect to 6 ud tliat the rule, as 
to which of these parties was in possession, would have 
been reconsidered. But tliis was not done. Moreover 
tlie notion, that the tenant takes no interest in the huicl 
which lie occupies, and only represents Ins landlord, who 
remains in possession thaough his tenant (which was 
reasonable enough when np]dicd to mere cultivating 
tcnaaicies), has boeu extended to all cases of lessor and 
lessee withoxit distinction—to coses where tlie rights of 
the owner have l)cen surrcndcrc<l to the tenant, so com¬ 
pletely and for so long a period, that the latter is not only 
the occupier, but, for the time, almost the owner. Tlius 
sup])o&c, in order to make the matter clearer, that I let 
iny land to you to cultivate at a fixed rent, there is no 
reason why you should not be considered to bold the land 
merely as my representative, cultivating it under a con¬ 
tract with mo, and having no other rights than such 
as arise directly out of the contract. But the law has 
given the cultivating tenant a better position than this, 
and has cunfcii'ed upon him rights and remedies which 
belong properly to possession, and not to contract* This 
being done it would seem natural to treat his position 
in reference to the laud as thereby changed 5 in fact to 
treat him as in possession. But so far from this, if I 
grant land to you for a term of years, however long, and 
whether for cultivation or for any other purpose, you* 
take, as grantee, no interest in the land whatever; and 
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taking no interest in the land, you can only have 
of it, and not possession^ under the grant. You cuimot 
even have derivative possessiou of it; and you must, 
therefore, hold it only os my representative, and I must 
remain in possession. 

357. These anomulous views upon the subject of tlic PMsesNion 
relation between the occupier of the land and the owner 
have causcil a g<Jod deal of tumble in India. It so happens 
that, tliougli the variatious in the relation between the 
owner of the land mid the cultivators of it are almost 
infinite, the external features of that relation very rarely 
dirter. We almost always find a cultivator in occupation, 
making a fixed {myment, or handing over some nhare in 
the produce, to the owner. Our eaily Indian odniiiiis* 
trators (as persons would naturally do, who had never 
become acquainted with any but one system) took for 
granted, that the relation which these exiernul features 
rcpi’cacntcd in India, was the same as that to which we 
arc most accustomed at home; and transferred to zemindar 
and ryot the notions applied by us to lauded proprietors 
and yearly tenants holding without a louse. This was 
highly advantageous to the zemindar, who possibly was 
up to that time only a farmer of the revenue, and liad no 
interest in the land at all. But it would have been 
ruinous to the ryot, if it had been pressed against him, 
as it placed him entirely at the mercy of the zcniiiidur. 
who could, consequently, -raise his rent, or eject him at 
any moment. • 

Fortunately several causes combined to prevent the 
zemindar taking full ad vantage of his new pusitioii. 

But some legislative protection of the rj'ot has licen found 
necessary, and the contrivance hit upon is to give the 
ryot, under certain circumstances, what is calle<i a ' righ 
of occupancy,* not at a fixed rent, but at a rent to b 
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assc^d between the parties by a court of law. There 
has been scarcely any attempt to ascei^iu precisely to 
whut class of rights this ^ r^ht of occupancy' belongs \ but, 
as there seems to be, on the one hand, a iiecide<l inclina¬ 
tion to treat the ryot, not as in possession of tlic land on 
bis own belndf, but as representative of his landlord, whilst 
on tlie otlicr hand bis right is clearly one which is avail¬ 
able against all tho world, and not merely by way of con¬ 
tract agninst bis landlord (in rem and nut in personam), 
it fulhnvs tliat the right muat bo one in the nature of 
' a servitude in the general sense of that term^; and it is 
1 not altogether unlike that servitude which was known us 
{supe/^ies iu the Roman Liaw, but it 1ms a more extended 


QuaHi-iHw- 
Hewioii of 
]ncun>ortii) 
things. 


358. The term possession, as w*c have hitherto ex¬ 
plained it, dearly ossutiics some tangible existing thing, 
<ivev which the party iu possession may exercise bis 
physical control: but the Homan lawyers extended the 
idea of possession to abstractions; to things which arc not 
perceptible to the senses; to iiicor{)oreal things, as they 
are usually called by lawyers. 

359. Possession, in a legal sense, as distinguished from 
the mere physical control or detention, plainly does not 
rest upou a uotion, exclusively applicable to things eor- 
poi'cah The notion upou wdiich the legal idea of 
possession rests, is that of making the simple exercise of 
this physical control a subject for legal c5nsidcration and 
pi*oteotion, aimrt from owaei'ship. But the simple exercise 


^ See infra, sect. 367. 

* For-an explanation of the nature of supei'J!ck$ see SmitVa 
Dictionary of Antiquities sub voce, I may observe generally, th;it 
nearly all the exprewioiu of Roman Law which occur in the text 
will be found ably explained in ibb Dictionary. 
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of any right may» it is obvious^ be so considered and pro 
tee ted. 

300. We must not conclude from this, tliat all that we To wiiai 
have said about possess ion may bo applied, without dis- plica” e! 
crimination, to the exorcise and eiijoyn^cnt of any rights 
wliatever. Many of the rules which govern the question 
of possession are founded on the existence of something 
whicli may be seen, felt, and handled, and it is only by 
a metaphor that these rules can lie extended to a right 
which may he enjoyed. This is an easy metaphor wheu 
conHued within certain limits; as, for example, when we 
speak of a person who enjoys the use of a pathway, or 
a watereoui'se running over the land of another, as being 
in possession of the way, or of the watercourse. But 
it would be at the least a IkiUI metaphor to s]>cak of a 
doctor in large practice as in possession (in a legal sense) 
of liis practice. 

3G1. Tlic Eoman lawyers contcntoil themselves with 
extending the legal idea of possession to those rights 
wliich they <Icnominated servitudes—a clas.s of rig)its 
similar to, hut more extensive than, that clash of rights 
which M'e call easements. And they constructed for 
the jirotcction of the enjoyment of rights of thin class 
lulea closely analogous to those for the protection of the 
physical control over things corporeal. Mo<lern lawyers 
have attempted to give to the idea of jmssession a miicli 
wider extension ; and this extension with us is somewhat 
indefinite. Thus by statute the possession of an advowson 
is expressly protected as opposed to the title of it: so 
also a person collecting tolls has been treated as in legal 
possession of the right to take tolls : and it has been oven 
suggested to treat a person coIIcctiDg the interest of a debt 
as in possession of the debt. 

362. Whether or no sueh an exteosioD of the idea of 
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possession is useful, this is not the place to consider. It 
is certain that the extension, if made at aU, should he 
made with some circumspection* Care must be taken in 
each new application, not only that the nature of the 
subject is such (hat the idea of possession is capable of 
being aunlogically applied to it, but also that it is one to 
which the legal uouscquenccs of possebsion are suitable. 
To apply those consequences to the exercise of all rights, 
without discrimination, would produce the greatest con* 
fusion. 

363. To whatever extent the idea of possession has 
been canned, the discussiun of it has remained within the 
limits assigned by the Boman lawyei'S, namely, the [losses* 
siun of things cor|>oreal, and of servitiulcs. All, therefore, 
tlmt we can say further on this subject, must be in con* 
nection with the latter class of rights, which wc shull here¬ 
after consider \ 


Onlyono 3Cd. It is a fundamental principle which is obscured 
at by langui^ in ordinary use, but which must never be lost 
sight of,Kliat only one i>erson can'W in possesbion of the 
same tlnng at the same time^ This principle is easily 
deduced from what has been al^ve stated os to the legal 
uotiou of possession. Possession, iu a legal sense, is the 
determination to exercise physical control over a thing on 
one's* own helm If, coui>led with the ca[>acity of doing so ; 
and is, therefore, of necessity exclusive. 

3G5. This piiuciple has, however, been obscured by the 
double meaning of the term possession. Possession some* 
times means the physical control simply \ the proper word 
for which is detention. And of course, one person may 
have the detention and another may have the possession m 
tlie legal seuse of the term. Thus the money w hich is in 

^ See \ak%, sect 376. 
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the hands of my servant is under his iramcdintc control, 
and in popular language is in his ]K>sse8aion; hut in 
a legal sense, inasmuch as that control will be exercised 
on my behalf exclusively, it is in my |) 088 C 88 ion, and not 
in his. 

366, A more difficult case is that of co-ownership. 
But, as I have already had occasion to state, the English 
Law has expressed itself on this 8u]>jcct by a phrase, wliich 
recognises in a very remarkable manner the distinction 
between possession, in the sense of simple detention, and 
possession in a legal sense and by so doing exactly clears 
away, so far iw co-owners arc concerned, any difficulty ofl 
to the projiosition wldcli we are now considering. The 
rule of English Law, laid down by Littleton, and ado])ted 
by every succeeding lawyer up to the present time, is, that 
if there 1)e two co-owners, each is in possession of tlie wliolc 
and of the half. As I said above^ (and it will be clearer 
now), wliat this must mean is, that whereaa each owner lias 
access to, and control over every part of the property, and 
BO may be 8ai<l to have possession in the sense of deten¬ 
tion of the whole, yet he exercises that control, not on 
behalf of himself alone, but partly on behalf of himself, in 
resjKJCt of Ills own share, and ]>artly as rc[)rc8entativc of his 
co-owner, in respect of hLs co-owner's sliare. In contem¬ 
plation of law, therefore, he is only in possession of his own 
share. However many co-own era there may be, each will 
in contemplation of law be exactly in the same position ; 
that is to say, each will be in possession <if his share. It 
will be remembered, that I have stated some vousons for 
the application of similar ideas to family ownership in 
Indians Of course W'here several persons arc united into 
one juristical person there is no difficulty. 

^ !^upm, B 3 ct. 312. 


PoasossioTi 
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CIIAPTER IX. 

SEaVltUDES OR Kasrmfntr. 

HiinHuden, 307. Sorvitu<lcH l»clonff to that class of rictus which 
l»aw rolntod ® ^ 

to owner* aro in reni and m re: in other words, tlicy arc 
riglits over a thing, which are available against the 
world at large, and not against any particular person. 
Tlicy are also, in the neat and expressive language of tlie 
Koman Law, rights in attend —rights over a thing 

whic h is owneil hy anothe r. They are rights closely 
atialogous to ownership, but less in extent; and they may 
be sometimes conveniently viewed as iragments of owner¬ 
ship, which is then considered as the sum of all those 
lights over a thing, which arc available against persons 
generally. 

Real And 368. The Roman lawyers, and most European Iawyei*3 
vitud<«. following their example, have divided servitudes into real 
and personal. This distinction does not in any way cor¬ 
respond with the English distinction of property generally 
into real and personah Real servitudes was the name given 
to thoso rights, which a man had over one thing by reason 
of his ownership of another. Personal servitudes was the 
name given to those rights, which a man had over a thing 
independently of his ownership of anything else. Thus 
the right of the owner of Blackacre, as such, to walk across 
his neighbour’s close Whitcacr^ would, In the langu^e of 
the Homan Law, be called a real servitude. But the right 
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of a lodger to occupy au ai)artment in another man's 
house, would, by a Roman or contmeutal lawyer, be con¬ 
sidered as a personal servitude. This distinction corre- 
R])onds to the general one made by English lawyers 
between rights aPDeiidantauiLriirhts in uross. 


.nirJ 


111 uross. 


369. Tlie rights generally comprised by both ancient Eawu»aiaH u 
and modem lawyers, under the term servitudes, real and vituUod. 
personal, are far more nutneroug than those which English 
lawyers comprise under the term easements. None of those 
servitudes, which are generally deemed to lie jiersonal, and 

only some of those servitudes, which ai'o gcnei'ully deemed \ 
to bo real, arc rights to which an English lawyer would I 
give the name of casements. 

370. On the other hand, there is a doubt, whether all Whotiteriill 

' ofiaotaontft 

the rights to whicli wc ^vc the name of casements, and sro real y 
which, in general juriKprudeiicc, would fall under the 
class of real seiwltudc^, must, under tho English Law, be 
real also ; or, to use an English phrase, whether the rights 
which wc call easements must be all appendant, and«iot 
ill gross. Some ]Jci*son8 thiuk, that it would be impossible 
under the English Law to create any right of the nature 
of an easement in gross; and that if I granted to you a 
right of way over my field, that would only give you 
a right in jyersonam, and not an casement. No doubt 
this is the true test: a right tn personam^ created by con¬ 
tract, to do something on the land of another, is not an 
easement at all. An casement belongs to that class of 
rights which, like ownership, are available (tn rent) against 
the world at large \ 

371. Adopting the language of the Roman Law, ^mlnant 
English lawyers call the land to which the easement is vient. 
attached the dominant land, and the land over which it is 
exercised, the s ervient land : the owner of the dominant 

^ 3 m Gals OQ EaMznenU, p. 13 (fourth edition). 

0 
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land they call the dominant owner, and the owner of the 
servient land they call the eervient owner 

37 2» The rights over things to which English lawyers 
have applied the name of easements are—rights of way 
over the land of another; rights to fetch water from a 
spring or stream on the land of another; rights to convey 
water or any other substance on to your neighbour’s land j 
rights to the support of someth ing affixed to your own land 
by your neighbour’s land, or by something affixed to his 
land; rights to receive light, air, or water uninterrupted and 
undeteriorated by anything done on your neighbour’s land. 

373. This enumomtion is, possibly, uot perfect in 
cxpi^ession; for the catalogue of easomeuts is perhaps 
not quite settle<l. Anyhow there is an obvious error in 
supposing it to he otherwise than merely arbitrary. There 
is no reason in the nature of the rights themselves, why 
a right to take water from a spring on your neighbour’s 
laud should be reckoned as an casement, but a right 
to ^ke coal from a iniuc there should not. It has been 
said tliat the distinction is, tliat the first is.£ 4 *^QDycufenco 
only, whilst the latter is for profit. But this, besides being 
a very slender diEtinctiouT^s not always observed. The 
right to take water is just as much an easement, if the 
water be made into beer, aud sold by tlie person who 
takes it, as if it be used by himself fur domestic purposes. 
Sometimes the distiuctiou is put in another way. Tliua 
it is said, that the mutual right of support, which adjoin^ 
ing owners of land have ag)iinst each other, wlierc there 
Ixaa been no building, is an ordinary or natural right 
of property (i. e. ownership), and uot an easement) and 
in lil^ manner it is said, that the right to receive a flow 
of water in its natural stream is on ordinaiy or natural 
right of property (i. e. ownersliip), and not an easement \ 

' Oale on EaseiatnW, p. (foortU edition). 
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But all the ackuowleciged casements of English Law arc 
rights of ownershipj in the same sense precisely that rights 
of natural suppoH, and rights to water in its natural 
course, are 5o» All arc riglits of ownership in this sense 
only—that they are rights over a si>ecific thing, available 
against the world at large. The force of the distinction, 
therefore, lies in the epithet * natural * or ' ordinary,’ which 
1 take to moan pretty nearly the same tiling; and to 
express that the riglits in <iucHtion arc so common, that 
their existence is always assumed, without resort to the 
complicated rules which I shall hereafter discuss. But 
if this be the right inter])i*etatiou of the distinctiuu 
(and tlic terms arc so vague and obscure, that I cannot 
bo quite sure of it), then it has nothing whatever to 
do with the imturc of the rights, but only with their 
mode of aciiuisition. 

37*1. The truth is, that the reason why certain rights 
came to be siiccially considered under the uanio of ease* 
ments, is a mere reason of convenience, and not a ^gal 
reason at alh It avo^e from the fact that the riglits, 
which arc usuiilly co]isiden*d under that name, a!*e those 
wliioh regulate the enjoyment of tlivir respective properties 
by contiguous owners, on points of great importance, upon 
which they arc very likely to come into coiiRict: they 
are rights which relate to getting rid of that which is 
noxious; to pi'ocuring a plentiful Bnpj)ly uf that wliich 
is useful; to free ingress and egress; and to the com¬ 
modious exercise of trade. It was perceived by the judges, 
who created this branch of law, that some of tliese riglits 
could be conveniently governed by a single sot uf rules ; and 
in fi'aming these rules, it wixs of course desirable ^ call 
by one name all the rights to wluch they applied. If any 
rights of the tauie kind liave not been called easements, 

and 60 excludc<l from the operation of these rules, it Ints 

• 
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been simply because it vreiS not considered desirable to 
bring such rights within their operation. 

375. All the special rules upon the subject of ease¬ 
ments liAvo reference to this single question—how they 
may be acquirctl or lost upon a principle which, speahiiig 
generally, I may call prescriptioiL I shall, in the next 
chapter, explain the conception of prescription in English 
Law, and shall shew how it is based upon possession, or 
rather, if wo are speaking of things not corporeally 
existent, u{>ou quasi-possession ; the general nature of 
which I have already discussed. 

376. I shall now confiiio myself to the consideration, 
preliminary to the discussion of the rules of piescription 
as applied to easements, of what constitutes the quasi- 
possession of nn easement. It may 1>e truly said that no 
subject has provc<l a gn*atcr stumbliiigblock to jurists of 
all countries, than tlic acquisition of easements by pre¬ 
scription ; and nearly all the difficulties upon this matter 
lUf^hc traced to an imperfect conception of the possession 
on which prescription is basted. Fortunately the subject has 
been fully invest igated by Saviguy, and I hjive borrowed 
the s'csults of his iuvestigatioii. For although Savigny 
]>rofcHsea to give only such conclusions as are founded upon 
the Roman I^w, they arc substantially the same as those 
at which English lawyers have long been struggling to 
arrive; and partially have arrived ; though sometimes by 
a method admitted to i)e clumsy and nearly always by 
a route which is not the most direct. 


Analoity Up 
powMioa of 
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377 ^ The legal conception of the quasi-possession of 

* First Re]>ort of Roal Property Commisflioners, p. 5 1* 

^ follows, to the end of the chapter, is chieBy a paraphrase 

of parts of section ^6 of the Treatise on Possession. But in order 
to make it more easy of comprehension, I have occasionally ampliBed 
Saviguy's very ccadenseil expressions, and inserted two or three 
illustrations. 
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all incorporeal tiling, such as an easement^ is analogous in 
all respects to the conception of the jicssession of a cor¬ 
poreal thing j of which conception, as above stated', it is an 
extension. Thus, in order tliat there may be quasi-posses* 
sion of an easement, it ia not necessary that there should 
be actual enjoyment of it, any more than it is necessary 
that there should be actual contoct, in order to constitute 
possession of a thing eorporeidly existent. The jihysical 
possibility of exercising or enjoying the casement, couple<l 
with the determination to cxereiso and enjoy it on one’s 
own behalf, constitutes < pi asi* possess ion, just as a simirar 
conihination of ]diy.sieal an<l mental olemcuts constitutes 
possessiori of land or goods. Ncitlior the jiliysical jiossi- 
bility of enjoyment, nor the actual enjoyment, will alone 
constitute quasi-possession. I may walk across your land 
whenever I like to pay you a visit, or tiunsact business 
with you at your Iiouhc, hut I am still not iu quasi-pos^ 
scBsum of any easement in the nature of a way across your 
land. In walking across ymir land I am only using.tlic 
means, which all owners of liou8c*s jiroviilc for their 
friends and neighbours, of obtaining reuily access to 
them as occasion may require: should you lock tho 
gate, I should have nothing to complain of, and could 
not force my way in* To use the exact expression of 
Suvigny, to constitute quasi-po^^seRsion of an casement, itj 
is not sufficient that tho exercise or enjoyment of it should| 
be merely de factOy or accidental, it must be as of right 
{^nqvi/am suojwre); and there must be n<»t only the perH 
mission, but the sulyraission {jpaiieniid) of the person upon] 
whose land the easement is exercised or enjoyed. So, on 
the other hand, if my neighbour grants nie a way^^ross 
his field, and consequently removes from his gate a lock 
which has hitherto prevented my using it, and informs me 

^ Supra, sect. 358. 
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that the road is nt my pervice, T am just as completely iu 
possession of the way hy such a ceremony, aa if, in asacr- . 
tion of my right, I actually walked along the road iu 
quest iotu 

l*oaitvycand 378. In the case of positive easements, that is to say, i 

nogntivu ^ ^ ^ \ I 

iiwmimts. cascineuts wliich coiibist iu doing sotnething upon your I 
ueighliour's laud, there U not much difficulty iu deter^' 
niiuiug, whether or uo the circumstances constitute quasi* 
possession of thorn; and the distiuctiou above pointed out 
between the mere de facto exercise or enjoyment, and 
excmsc or enjoyment as of right, has always been recug* 
QiAed with tolerable clearness. But the quasi-poascssion 
of negative casements, that is, of easements which oonbist 
in your iicighliour ahatainiug from doing something on 
his laud—of which the easement not to build so as to 
ol>struct the passage of light and air is the most frc(|ucnt 
example—is far more difficult to comprehend, and has not 
been po well understood. S^aviguy has discussed the 
quasi*l>osse6sion of negative casements very fully, atid he 
points out, first, that we must carefully distinguish be¬ 
tween acquiring the right itself, and acquiring the mere 
quasi •possession of the easement, which may be without 
the right; just as we may acquire possession of laud with¬ 
out acquiring the right to possession, or ownership. For 
acquiring the right a simple giant is sufficient: hut sup¬ 
pose two strangers to be adjoining owners, how does one 
of them get into quasi-iiosscssion of negative easements 
over the land of the other! That is the question to be 
solved. 




mcDt 

right.' 


S79. One case of acquisition (he says) of the possession 
of this kind of easement is undisputed; namely, when the 
act, which is opposed to the servitude, is actually attempted 
by the owner of the servient land, hut prevented; whether 
hy the simple protest of the owner of the dominant land, 
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by foi'co, or by the decree of a coxirt of justice. As, for 
iustaiice, if I claim as nii easement the uninterrupted 
flow of a stream issuing from a spring in your land, I 
should cleaily bo in possession of it, if, upon your damming 
up the stream before it left your land, I complained to 
you, and you thereupon I'e-opcnod it; or if I myself cut the 
dam, which act you did not resent; or if I obtained an 
order of court, that it should be reopened. Whore no 
such actual attempt to do the act, which is opposed to the 
casement, is made and prevented, some persons have 
maintained that, in order to put the owner of the 
dominant land in possession of the easement, a pretence 
must bo made by the owner of the servient land of doing 
the act oj)poscd to the casement—as, for instance, a pre¬ 
tence of damming up the stream by throwing in a few 
fhovclfula of earth—to be followed by formal opposition on 
the part of the dominant owner, and that again by a pre¬ 
tended submission on the part of the servient owner. 
Sa\*tgny pi'otcsts strotigly, as he always does, against 
thi.s sort of symbolical action, which he considers as 
unsuitable to tlic idea of possession, as it is undoubt^ly 
unknown in practice. Others hold an exactly opposite 
opinion, which Saviguy himself at one time shared; main-1 
taining, that the simple omission by the servient owner tof 
do any act opposed to the enjoyment of the easement, puts 
the dominant owner in possession of it. But this leads 
at once to the conclusion, which Savigny, with good 
reason, declares to be nothing less than monstrous, that 
every landowner is in legal possession, and entitled to all 
the advantages which result from that possession, of 
numberless easements, as against all bis neighbours ; so 
that, for instance, the moment a man builds a house, he 
is, not of course entitled to, but in possession of, and (as it 
were) on the road to acquire by enjoyment, an easement 
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which prevents all his neighbours from building within a 
certain distance of him. The error of the latter opinion 
consists in this: that it loses sight of that which is so 
important, when we are considering what constitutes quasi- 
possession in a legtil sense; namely, that it is founded, not 
upon every enjoyment or exercise of the easement, but 
only upon an enjoyment or exercise of it as of right ; not 
upon the mere inaction of the other party, but on his 
submission (patientia) to necessity. Anything which 
establishes, that the exercise or enjoyrnent is of this 
character, and not nmrely dc ftuAo or accidental, is suffi¬ 
cient to establish quusi-posscssiojn in a legal sense. This 
is clear enough in the undiajmted case nicntiuned above, 
where there lias been an actual attempt to do the act 
opposed to the easement, followed by a protest submitted 
to or enforced. So, where tl>e right itself has been granted, 
no formal or symbolical induction into the exercise or 
enjoyment of easement is necessary. The exercise or 
enjoyment of the easement and the passivenesa of the other 
poi'ty are now, not merely de facto or accidental, hut 
dii'ectly referable to the right, which has been acquired 
by grant. 
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Prescbiptiok and Limitation. 

380. Haying in a former clmptcr considered tlio nature 
of possession in a legal sense, we have now to discuss 
one at its principal consequences. As I have )>ointcd 
out, what gives to the topic of possession its greatest 
importance ia that, apart from ownership, it is Uaelf n 
right which ia protected by the law. Wlmt I have now 
to consider are those rules of law, by which that protection 
is cnnied to the extent of reci>gnising the person in pus- 
session, by reason simply of his po8s<*s$ion, as himself the 
owner, or, at any rate, of refusing to recognise any other 
claim to the ownership. 

381. Tliis protection, in one form or the other, is 
extended to long possession by every system of law with 
wliich we are acquainted. Sometimes it is laid down, 
plainly and simply, timt a person, who has Iieen for a 
certain time in possession, shall he consklercd as owner. 
Sometimes, without professing in express terms to recog¬ 
nise the person in po.s8ession as owner, all means of assert- 
ii>g his ownership arc taken away from any other claimant, 
who has been for a certain time out of ])os8CBsion. In 
the Iloman Law, tlie English Law, and systems derived 
from the English, both forms of protection are in use; 
and are sometimes, as will be seen, rather curioudy 
combined. 
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cimniro hi 382. It is a remarkable instance of the shifting use of 
luwmMK of , . ..ill 1 

ti*nirpn;- language that the word ‘presciiption has been used, 

script.on. exclusively in reference to one of these dis* 

tiuct forms ; sometimes excluHively in reference to the 
other; sometimes in reference to both, without any dis¬ 
till tiion. Thus the Homan lawyers expressed by the 

tenu prescription the <lefeiicc, which a person who had 
been a certain time in i)ossc8sion could set up, when a 
claim of owncrslnp was made against bim—that he had 
boon BO long in pos8CH>ion, and ought not to be dlnturhed. 
liord C(jkc\ oil the other hand, define'^ pi'cscriptiou as 
the acquisition of title by length of time and enjoyment. 
The authors of the French Oxle use very similar language 
to that of Ijord Coke in their definition of prescription*; 
and French lawyei's do not rcci»gnise the distinction 
between bnriing the remedy and transferring tlie riglit, 
which our law so carefully p^*scrves^ T sliall distinguish 
these two kinds of protection, which the law extends to 
possession, by (he terms 'prescription’ and 'limitation ; ’ 
using thn term prescrijdion, not ui the sense of- the 
Eomau 1awyci*s, but in tbe sense which Lord Coke has 
given to it. It U time that Blackstone (and in this 
respect he is followed by later writers) gives to the word 
prescription a narrower signification, which will l>e ex¬ 
plained presently*; but I tliink it better to use an old 

^ Coke upon Liiticton, p. 113, folio The Latin name for what 
Ijonl Coke desenbea as prescription w&a The distinc¬ 

tion between barring tbe remedy and transferring the ownership 
WA8, however, abolished by Justinian. See Book II. tit. 6 , of the 
Institutes. Savigny points out, that it would have been more cor¬ 
rect thenooforwanl to drop the term prescription, and to call it all 
usucaption. Sav. Poss. sect. i« 

* Ck>de Civil, seot. 

* See Pothier, Traits de la Prescription, obapitro prelimuiaire. 

Bee also infra, eoct. 393. * Infra, sect. 384. 
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word, in the sense attributed to it by Lord Coke and ino>t 
continental writers, than in defomice to BkekHtone'^^ 
authority, to invent a new one. 

383. The English law ixdatiiig to liinitatton and pre- KaHv Ku«- 
Bcri])tion presents some peculiar features, mostly trace- prc^Kcnption 
able to its historical development. The rules on thetioniMap* 
subject arc ])artly the expressions of the legislature, and olvuimiup 
partly the gr<)\vth of judicial decision. The earlier Icgis- 
lutivo provisions relate almost entirely to the owuei'ship 
of hind. They have been c^^refully collected in the First 
llojmrt of the Real Pn)perty Commissioner's. Some of 
those provisions, after a cei-taia length of j>o8flesBioii, merely 
bar the remedy of the owner, end are, thcrefoi’c, riilcfe of 
limitation; hut others, under similar ciiH}umstance.H, tninsfor 
tlio ownerslup, and are, therefoi*e, rules of prescription. 

So that, when Blackstono asserts that prescripthui in 
English law doe.s not apply to land tins is not tine of 
proscription in the souse which liOrd Coke attributes to 
the word, and in which I use it. 

383 a. It is as well to note 1102*6 ono feature of the 
English law relating to the acquisition of ownership by 
prcscrijdion, which distinguishes it from almost every 
other system, l)oth ancient and modem. The Roman 
Law, and the numerous foreign systems founded upon it, 
require, as a general rule, that the possession by which 
a person is to acquire ownership should have been founded 
, on a ^just title; ’ which I think an English lawyer would 
1 express by saying, that it must have been obtained under 
! a colour of right. Upon this general rule the Roman 
Law and the other analogous systems have then proceeded 
to graft numerous exceptions. Our law, on the other 
hand, does not start with any distinction between pos*^ 
session acquired under colour of right, and poeseasiou \ 

X CoQuaeatanea, ?ol. il. p< 264. 
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acquired by a trc&posB; in some cases, however, as for 
instance where tiie possession has been acquired by fraud, 
we find exceptions. 

384. No rules, either of prescription or of limitation, 
having boon at first laid down by the legislature, for the 
protection of the jHiSsession, or rather the quasi*posse9sion, 
of rights over land other than ownership—such, for in- 
Httinco, as casements, rights of common, and the like—the 
judges, Justifying themselves by the analogy of tlie two 
cases, a<lopted rules for the protection of the possession 
of such rights, similar to those whicli the logiNlature hnd 
ailopted for the protection of the ]>og8cssion of the land 
itself. The first rule so adopted was, that an indefeasible 
title to sucli rights should he gniiiod by a possession of 
them (that is, a quasi-poaseshion), which had lasted so 
long that its origin could not be traced; or, os it was 
exjiressed, which had lasted fixim time iminemorinl This, 
of course, was a*rule of pi*cscription; and it is this nionc 
which Blackstonc cousents to recognise as prescription in 
English law ^; though why ho should limit the use of 
that word to the acquisition of rights over land other 
than ownership docs not appciir. That the ownei*ship of 
Inn<l, under the old law at any rate, could be acquired by 
lapse of time, cannot be denied. 

384 a. The next step taken by judges whs somewhat 
bolder, when they held (still following the analogy of the 
legislative provisions as to ownership) that time imme¬ 
morial should he reckoned to commence from the first 
year of the reign of Richard tlie First. The result of this 
was to establish, with reference to rights over land other 
than ownership, a definite hut constantly increasing period 
of prescription. As time went on, this ]>eriod got to be 
very long, and nii expedient was resorted to for shoriening 

' Commentaiies* vol. 1 !. p. 264. 


\ 
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it, which couhl never have been thought of, but for the 
peculiar relation which eubBista between judge and jury 
in England. Still following in the of the legi«lature, 
which had adopted a period of twenty years as the basin 
of some of its provisions, the judges got into the habit, 
when it was shewn that the enjoyment of a right of 
this kitid had lasted twenty years, of advising juries 
to presnmo that it had been enjoyed from time im¬ 
memorial ; and they at last came to insist on this irij 
such strong terms, that it is very difficult to distinguisi 
tlicir lulvice from a direction in point of law, that twent; 
years' enjoyment was sufficient to constitute a titlob Upon 
such mutters juries gcnenilly confcn*in pretty readily to 
the advice which comes to them from the Ih^nch, and tlie 
expedient, though open to very grave objections, and far 
from being entirely successful, has been more so than 
might have been cxpectc<l. 

' Xotliuig can l>c more difficult than to say. whether those retimrkH 
which judges have unually made Ut juries upon such topics, are 
dkrectioQs as to the law, or advice to them as to how they ought to deal 
with questions within their own provinco, and therefore, iii eotnmou 
language, c^uostions of fact. T have adverted below to the rodic.d di^* 
tinction between a rule of prescription and the presumption of a title 
{xect. 417) ; but English judges have, in their struggle to ubtam satis¬ 
factory results, b^n obliged, not only to confound this diatinctioti, 
but also to confound the Jistinctioo between presumptions, which 
the law requires to be made, and presumptions, which exponcnco 
teaches us ought to be made. 1 doubt if it would ho possible 
to give a stronger instance of legal contortion than that state of 
the law, under which a jury were, axul to some extent still are, re¬ 
quired to God that to be true, which is well known to thontselves, 
to the judge, and to the counsel, to be untrue (sec First Report of 
Seal Property Commissioners, p. 5t); which allows their verdict 
to be set aside as opatnst fAe evidence, if they should not do as they 
are required (see Gale on Easements, p. 149, fourth ed.); but 
whfeb provides no better means for securing the ultimate object, than 
to ask another jury to become parties to a Himilar proceeding. 
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385. In the meantime, for various reasons, the rates 
laid down hy the legislature relating to the protection of 
the possession of the land itself against a claim of owner^ 
ship, hod become almost entirely obsolete. But the judges 
have never ventured to lay down on their own authority 
any new rules, cither of preacviptlon or limitation, relating 
to the ownership of Inmh Wheu dealing with long pos- 
session, as against claims of ownership which had been 
long doniuuit, they have contented themselves with supple* 
inenting the existing legiBlative rules upon the subject, by 
imjn'csMing upon juries, Vmt rather less imperatively than 
in the case of rights other than ownership, the duty of pre¬ 
suming paHicular facts in favour of the title of the person 
in possession. IIow such presumptions differ from rules of 
pvercription or limitation, I shall have occasion hereafter 
to explain ^ 

386. All the nilos hoth of pre^crijituMi and limitation, 
as well those which relate to the ownership of laud, as 
those which relate to rights over laud other than owner¬ 
ship, wore recoiisidereil about fiorty ycara ago; and the 
result of this reconsideration was Die j^nNsing of two 
statutes, the a and 3 Williatn IV. ch. Ixxi. and the 
3 and 4 William IV, ch. xxvii.* The first of these 
statutes contains provisions as to the effect of possession, or 
quasi-possession, upon rights over land other than owner¬ 
ship; the secoiul contains provisions as to the effect of 
possession on the ownership itself. The wonling of both 
statutes has been the subject of much criticism. It de¬ 
serves careful notice ; for whilst these two statutes are tlie 
basis of the present KngHsh law of prescription and limita¬ 
tion, the language in which their provisions are expressed, 
and the conceptions of the law which they disclose, have 
also laigely influenced the analogous law in all the great 

^ lofm, Mci. 4x7. * See App. B. 
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(lependejicics of England ; whether that law has been ex* 
pressly created by local IcgiaUturee, or haa been generated 
in the course of judicial dccisiou by local courts. 

387. The Frcscription Act» as the Act of 2 and 3 Proscription 
William IV. is usually called^ and as its name implies, 
directly provides for the acquisition of the light by the 
possession or enjoyment of it. I shall havc^ hereafter, to 

make some obseiTations on the wording of these provi* 
sious; I now only refer to their gcneml cluiracter. On the methods A; 
other hand, the Act of 3 and 4 William IV. which relates to c. mviU u a 
owriei*s 1 iip, and provides that after a person has been out of uum or 
j>osf*cssion of land for twenty years, lie shall not be able ^‘*^*^** 
to resort to the usual procedure to establish liis owner- 
ship and regain possession, is generally classed as a 
statute of limitation. But this statute contains a furtlicr 
pi'ovision, which, if it does not justify us at once in taking 
it out of the category of rules of limitation, and inserting 
it amongst those of prescription, at least gives it a s[>ccial 
piece somewhere between the two. Besides barring the 
remedy, the statute cxpaessly declares that tlic and 
title of the pci'son, who has been for the given period out of 
poBSCssioHj shall be extinguished. 

388. In order, however, to arrive at a conclusion as to 
the true nature of this statute, we must contras^ with this 

4 

a third feature in it, wliieh, like that first noticed, belongs 
rather to a rule of limitation than to a rule of prescription. 

Nothing is anywhere said in this statute almut how long 
the party, who seeks to protect himself by it, must have 
been in possession ; all that is necessary both to bar the 
remedy and to extinguish the title of a cloliiiunt is, that he 
should have been for a certain specified time out of posses* 
sion; and the party in possession will get the benefit of the 
statute, however short a time he has been Now, in 
rules of prescription, we generally find that, in order to 
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guin a title, tho |)arty claimiDg it must either himself have 
been long in possession, or have succeeded to others who 
have l)een so, and with whom, either as heir, or purchaser, 
or devisee, or in some other he is closely connected. 
A succcHsion of mere strangci's could not generally tack 
their ]icriodB of possession one to another. 

389. I mny also ]ioiDt out otic moi*e peculiarity in the 
statute, which would seem to indicate that the frame of it 
had not hcou very clenrly settled hcfoi'e it was drawn; 
a circumstance which perhaps accounts for its ambiguous 
character. The statute, us I have said, bars after a certain 
period the remedy of the claimant; and it also simul¬ 
taneously extinguislics his ownci'ship. But it was not 
necessary to have both thc^ provisions; the latter renders 

the former altogether superfluous, 
of 

cUoisioha. 

grave doubts upon the construction of the statute. Whore, 
by lapse of time and want of possession, the ownei^ship of 
the original owner is extinct, a question is very frequently 
raised, whether this is replaced fl^y the ownership of t)ie 
]>eifion who is then hi possession. There seems to have 
been an inclination to take a middle course, and to recog¬ 
nise tlie'ownership of tho possessor, where his possession 
has lasted twenty years; and also where a continuous 
twenty years' possession can be made up of the posses¬ 
sion of the party actually in, and the possession of his 
. predecessors, whom he baa succeeded as heir, or pur¬ 
chaser, or devisee, or the like; hut to refuse it to the 
last of a series of persons, strangers to each other, 
though the total period of their possession may be bo 
long, that the title of any other owner is extinguished. 
It is obvious tliat such a distinction is not altogether 
at variance with the current rules * of preecription, 

4 

which, as I have already pointed out, do generally 


390. Those iieculinritics have uaturally led to very 
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require a certain duration of possession, but under certain 
circomstancee will connect successive periods. Still there 
is nothing in the statute itself which justifies the dis¬ 
tinction, and it leaves the absurd and mischievous result 
that, in cases where the successive periods cannot be 
added together, the land is without an owner. And there 
is some indication that the courts will yet refuse to 
recognise any such distinction, and that they will treat 
the ownership in all cases where the act applies, as being 
transferred to the party in possession 

391. I may here also observe, that the analogous pro- 
visions made by the Indian legislature are in form rules anaio^» ^ 
of Limitation: they merely bar the remedy after the 
claimant has been a certain number of years out of pos¬ 
session ; and tliey do not contain any provision for extin¬ 
guishing the title of the owner after tliat period has 
elapsed. It has, nevertticlcss, been the practice in India 
to consider, that the result of these provisions is to transfer 
the ownership to the party in possession; and this view 
has been confirmed by 3 decision of the Privy Council ^ 

It cannot be doubted that this is a bolder step than is 
required to put a similar construction on the English 
statute, which, besides barring the remedy, extinguishes 
the title; and it woul therefore, be somewhat strange 
if the Ej^ligh statute should not be also construed as 
transferring the ownership. It may be true that the 
courts in India felt very strongly the inconvenience which 
would result from that anomalous condition, in which the 
possessor has all the rights of an owner except the title, 
and there are claimants to the title, who can neither 

^ See the case of Asher against Whitelock, Reported in the Law 
Reports, Qneen's Bench, toI. i. p. i; and Dixon against Oayfere, in 
Beavaa*t Reports, rot. xrii. p. 4tt. 

* See the case reported in Moore*s Indi^ Appeals, vol. ii. p. 

P 
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exercifie or recover any of the rights of ownership: but 
similar consideratioDB are not altogether inapplicable to 
the question in England also. 

Tnuiiferof 392. The rules of English Law which relate to the 
ownenhipof • - • . - 11 1 • 

ttoreabietto protection of the possession of moveables are always in 

^ form rules of limitation. After a period, generally very 
much shorter than in the case of land, the person in pos¬ 
session is protected against any claim set up as owner. I 
do not think, however, that it has ever been doubted that 
the ownership is transferred to the person in possession, 
after the possession has lasted so long that the claim of 
any other owner is barred. 


Prcecripticm 333. Rules of limitation and prescription are always 
t^pr^t founded on possession. Lord Coke's definition of pre- 
pQiwijoiL which I have already referredis, that it 

LB the acquisition of title, under the authority of law, 
by user and time. Fotbier^ dofiues prescription as the 
means by which a man acquires the ownership of a thing, 
through the peaceable and uninterrupted possession of it 
for a period of time determined by the law. The word 
employed by Lord Coke, which I have translated by ^ user/ 
IB utms : and I have no doubt he means to express by 
it the same thing as the French .lawyers express by pos- 
sesrion. Ums is a technical term of the Homan Law, 
from which Lord Coke borrowed it As such it had 
two perfectly distinct meanings. It signified the mere 
use or enjoyment of a thing by permission or agreement 
of the owner, as the use of an apartment in another per¬ 
son's house; and 1 have before adverted^ to the connection 
which has been supposed to exist between ustts in this 
sense, and the usg which is the foundation of a peculiar 


* 

^ Supn, sect 36J. 

* TniU de laPr^ripUou, elutpitre pHUminaire. 
’ Supra, sect. 305. 
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doctrine of Courts of Chancery in England as to the 
ownership of property. Bat tisus had another significa* 
tion in the Roman Law; it eignifted specially that kind of 
enjoyment which by (what we call) prescription leads to 
ownership. It is in this sense that it is employed in the 
Twelve Tables, and in the compound word u sitcapi o 

394. Rules of limitation are equally founded on pos¬ 
session ; only instead of being based, as rules of prescrip* 
tion generally are, on the duration of the retention of 
possession by ono paity, they are based upon the duration 
of the loss of it by the other. Though the mode in which 
the period is calculated is sometimes rather complicated, 
these i*ulc8 gcncrolly amount to a declaration, that the 
claimant shall have no action or suit to recover the 
land, but within so many years of the time when ho wus 
last in i)osBession. 

395. When wo speak of tho loss of possession sub- p?***®®: 

. • 1 1 1 . ^ . Hion which jt 

jecting us to the penalty, or the gam of possession pro- 

curing for us the benefit of rules of limitation or pre- tion, hut 

scription, it is not the more physical detention of wliicli 

we speak, but possession in the legal sense ; namely, 

the physical control over the thing, coupled with the 

determination to exercise it on one's own behalf. He 

who holds a thing as representative of another, whether 

as servant or agent, or in any other capacity, does not 

thereby acquire the benefit of limitation, or of prescription, 

on his own behalf: whilst, on the other hand, the prizi * 

cipaV who can hold possession, in the legal sense, through 

his representative, may th ereby yguire that ben efit. ’ 

Moreover, rules of limitation and prescription have never ^d^which 

been extended to that kind of possession which we have derivstire. 


^ *Vtui avetoritas fundi hUwUum ca^eratvm rtrum aimuui V4U4 
€mU>* Tbe phrases imu capere and pouei^ume eapere were equi» 
valent. See Smith's Diet, of Antiquities, art. l/$HtapiQ. 
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called derivative; where, though a man haB the physical 
control over a thing, and determines to exercise that 
physical control on his own behalf^-and is^ therefore^ in 
poBBesfiion, yet he does not possees the thing as owner, 
but acknowledges some one else as owner; as in the case 
of'the pledgee or tenant in possession. 

396. Moat systems of law expressly acknowledge these 
requirements. Thus Pothier ’ lays it down that possession 
is necessary to prescription, and that it must be posses* 
Sion as oumer, adopting the phraseology of the Roman 
Law. This excludes both representative and derivative 
possession. It is perhaps to be regretted that this simple 
and expressive language was not adopted by our own 
legislature, when summing up the law in the two statutes 
I have mentioned; as we should have been thereby saved 
a long and somewhat troublesome investigation into the 
meaning of these statutes, in order to establish, that the 
rules of limitation and prescription now existing under 
them embrace these general principles, which a very few 
words would clearly have expressed. But practically we 
have been brought to the same result. It is true tliat 
the 3 and 4 William IV. c. xxvti. in its main provision 
says nothing about possession ^ No person, it says, shall 
bring an action to recover any land, but within twenty 
years after the right to bring such action first accrued. 
But subsequently the time when the right to bring the 
action accrues is explained to mean, the time when the 
person claiming the land was dispossessed, or discontinued 
his possession. Now that the statute does not here speak 
of mere physical detention is shewn by this; that no one 
ever thought of applying it to the case in which the 
physical detention alone is parted with; as, for instance, 
when a thing is given into the hands of a servant or agent. 

1 Traits da la Prdsciiptioo, i. ^ 7 . * Sea Appendix B. 
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Though the ruUs which govern the acqairing and re* 
taining possession by a principal through a representative 
have not been recognised expressly in this statute, 
they have been always acted upon in applying it. 

So too the statute is never applied to cases where, 
though the possession is undoubtedly parted with by 
the owner, and gained by some one else, the possession 
gained is derivative possession only: Thus no one can 
deny that the pledgor, when he hands over the thing 
pledged to the pledgee, is thereby dis]) 088 es 8 ed. He loses 
tlicrehy, not only the bare detention, but the possession 
in the legal sense; for the pledgee both holds the thing 
under his physical control, and bolds it not for, but 
against the owner. Yet because he holds not as owner, 
but all the while recognising the pledgor as owner, he 
has not the benefit of prescription in any system of juris* 
jirudcnce. And accordingly the EngliBh Law has not 
applied to the pledgor the penalty which this statute 
imposes on loss of possession. Such coses would fall 
within the literal definition of the commencement of the 
period of limitation contained in the statute. The 
pledgor is dispossessed or has discontinued bis possession. 

But both cases of derivative possession, and also cases 
where the physical possession only is transferred, are 
equally excluded by the assumption, which obviously 
overrides the whole statute, that there has been a com* 
plete diEpossession by a person, who does not acknowledge 
the other’s rights, but denies them; and not only denies 
them, but interferes with them in such a way as to amount 
to a breach of the law, for which an action would lie. 

But between the owner and the derivative or represen * 
tative possessor there is no breach of the law, and, 
therefore, no right of action. 

397. The general principles adopted by Englisli Oonmottou 
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lawyers with regard to the acquisition of rights orer land 
other than ownerships and which are, tlierefore, only sus* 
ceptible of possession in a metaphorical sense, have, like 
most of the rules upon the same subject which prevail 
upon the continent, been in some sort derived from the 
Bonian Law. It has indeed been said, that the law of 
England * as cited by Lord Coke from Bracton, exactly 
agrees with the Civil Tiaw V hy which is probably meant 
the Roman Iayt of the time of Justinian. But to this I 
am unable altogether to asseut I doubt whether the 
pi'esent law of England on this point can be identified 
with that hiid down by Bracton; or that laid down by 
Bractou with what is called the Civil Law. I must first 
remark that Lord Coke, in the ])a88age referred to, 
applies to the acquisition of thin^ incorporeal words 
which Bracton expressly limits to the discussion of the 
aeqaisition of things corporeal; the acquisition of rights 
over things incorporeal being reserved by Bracton for 
tho following chapter, which contains nothing directly 
bearing upon the subject of prescription*. Bracton, indeed, 
as far as I can discover, nowhere treats directly of tho 
acquisition by prescription of riglits other than ownership, 

‘ Gftle on Easements, p. itJ. 

^ Coke upon Littleton, fol. 113 a. The pauage of Bracton to 
which Lord Coke refers is in book li. chap. xxii. fol. 51 b. The 
words are, * Dictum tH in prtcedentibu*, qualiter rerwm corporalium 
domMa tx Hivlo d j.utld eama ac^irendi transferuntur per tradu 
Honem. Ifune aulem dicendum qwUiier traw/eruntur tine tiiulo tl 
traditiemt per iheueapHcnem tcUieet per longamt eoniinuam, e( paei‘ 
^eam pottmionem, tz diutumo tempore tl traditione/ The acqui¬ 

sition of things incorporeal commenoes (aa be tells us) in chapter xxlii. 
T have not overlooked the passage at the end of chapter axis., where 
Bracton undoubtedly speaks of easements, but only of their pottee^ 
ifon, which be eorUinly does not say will confer a title, and rather 
implies the contrary {'iUt quod toiler utene tine hreei ei judieio 
non poterit ')• 
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except ia the single case of common of pasture; to whicii 
passage Lord Coke also refers, but whicli he does not 
correctly quote Moreover, neither as regards corporeal 
things, nor as regards incorporeal things (so fur as he treats 
of them), would it be safe to affirm that Bracton’s rules of 
prescription are identical, either with the strict Roman 
Law, or any modification of it, which may at any time 
have been known as Civil Law. As regards corporeal 
things, Bracton ignores the distinction, so important in 
the Roman Law, and never lost sight of by the com* 
mentutors upon it, between possession which is founded 
on a just title and possession which is not; contenting 
lumself with the far less comprehensive requirements* 
tliat the possession must be continuous and peaceful 
As regards the acquisition of incorporeal things, the rules 
of Roman Law varied so greatly at different times, and 
BO greatly also in reference to different kinds of rights, 
that any general statement of identity would lie most 
hazardous. Upon the cardinal point just referred to, I 
veiy much doubt whether here again Bracton did not' 
exactly reverse the Roman Law. I doubt whether lie 
was prepared to admit the acquisition by prescription of 
iocorporeal things in any case without just title ^ At 

^ Bracton, book iv. ebap. zxxviii. foL ^32 b. 

* Ib.» book ii» chap. xxii. fol. 51 b. See the passage quoted above. 
He eays expressly that ownership may be acquired sine tiitUo et 
tr<idUion€f which he opposes to ex tUulo et Jueta eauea, 

^ 1 do not state this positively ; but it is remarkable that in the 
passage above referred to, where he speaks of the acquisition of the 
right of common of pasture be says, ' item f^acquiritnrj tx longo 
uju eine eonstittuione [not eine tUulo} cum pacified poueseione [not 
per pacificatn posseseumern] eantinud et non iniet^ruptd, ex ecieiUid 
negliffentid ei patientid elominorum, non dico baUivorum^ quia 
pro traditione aecipiuniur^* 1 take Bracton*# meaning to be this 
* Common of pasture is acquired without any express intention to 
transit U (see Dirkeen, Manuale LaiinitatU, s.v.) by reason of long 
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any rate he is not explicit on the point: whereaia the 
Roman Law did (as an exceptional case) admit such 
acquisition in respect of certain special easements'; 
and the modem English law admits it as to alh It is^ 
therefore, incorrect, as it seems to me, to identify the 
^ English law of prescription with the rules laid down by 
Bracton, or the rules laid down by Sracton with those of 
^the Roman or CivU Law. 

. 398. The true point of contact between the English 
and the Roman Law in the matter of the acquisition by 
prescription of rights over things other than ownership, 
seems to bo that exceptional rule of the latter which has 
been just now referred to. I think that, if we couple the 
general conception of possession under the Roman Law, 
as extended by analogy to things incorporeal, with the 
rules laid down in the eighth book of the Digest as to the 
acquisition of a right to fetch water (which probably also 
applied to certain kinds of rights of way), wc shall find 
that this comhination is pretty nearly identical with the 
law, which we apply to the acquisition by prescription 
of easements in general, and of other rights of a similar 
nature, sucli as rights of common, and the like. Though, 
therefore, there are still marked contrasts between the 
English and Roman Law, which must not he over¬ 
looked ; and though we have applied to a whole class of 
rights over land the law which Roman lawyers only ap« 
plied to one or two particular kinds of those rights, and 
not to the rest, the doctrines of one system are in a certain 
sense traceable to the other* 


enjoyment coupled with quiet poMcemon continuous end uninter¬ 
rupted, on Account of the knowledge, negligence and endurance of 
the owners^not of the baiUfie, because these things stand in the 
place of delivery.' (See Croke's Reports in the time of James the 
First, p. 14a.) 

^ Digesti book vui art. 5. sect. lo. 
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399. If this be the true point of connection between 
the English and the Soman By stem it is obvious that we 
mufit be extremely careful in the use we make of the 
latter. The two systeniB are not generally identical; but| 
on the contrary, that which is the rule in the one is only 
exceptional in the other. We are not therefore at liberty 
to extract from the Roman Law its geneml rules of pre¬ 
scription, and to transfer them to our own; though, from 
its being founded on the same general conceptions as our 
own, and those conceptions being expressed with remark-- 
able clearness, we may find the study of it a most useful 
exorcise. 

400. The quasi-possession or, os it is sometimes called whaten- 
simply, the possession, or, as it is at other times called by L^nxbt ^ 
way of better distinction, the enjoyment of a right, mustj Sj^Sip?^^^ 
in order to secure the ben eh t of prescription, be such as 

iiave described above when speaking of the extension M 
incor[)oreal things of the legal conception of possession.) 

1 have there shewn, in reference to easements, that to con-| 
stitute possession of them in a legal sense tlie enjoyment; 
must be as of right^; and the same is true of the possession 
of all riglits over things which are owned by another to 
which prescription is applicable. No mere accidental, or 
de facto enjoyment or exercise of the right will put me in 
possession, unless the enjoyment is as of my own right; / 
or, as it is generally shortly expressed, unless it is as of ‘ 
right. 'And here it is very remarkable that wliilst, in the 
Prescription Act, just as in the Limitation Act, there is 
evinced no desire to adopt in its general wording the 
strict and accurate technical language of the Roman Law, 
one of its expressions should be identically that which 
Savigny, against considerable opposition and after a com¬ 
plete revolution in his own opinions, has fixed upon as 

* Supra, sect. 358. ^ > Supra, sect, 
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the special characteristic of that kind of enjoyment of 
a right which leads to ita acquisition Lord Tenterden 
(who is generally supposed to have drawn the Prescription 
Act) says the enjoyment, in order to be effectual, must he 
^as of right.* Savigny says that it must be *as of Au 
(the claimant's) right’/ But I do not doubt that the two 
expressions are identical, and that Lord Tenterden or his 
predecessors (for I think the term had been used before), 
as well as Savigny, have borrowed in this instance directly 
from the Homan Law. 

I 401. Again, as a pei'son who holds derivative posses* 

I sion of land is excluded from the benefit of prescription, 
BO also is the person who holds derivative quasi'^possesbion 
of an easement, and for the same reason; namely, that the 
very relation under which ho holds excludes the possi¬ 
bility of any other than a limited right. Thus, if the 
owner of Whiteacre grants to the owner of Black acre a 
right of way for A fixed period of twenty years, the owner 
of Blackscre by using the way takes full quasi-posseSRion 
of it, and enjoys it for the time being os of right. He 
can during the twenty years assert his right against the 
grantor, and under most systems of jurisprudence (per* 
Iiaps also under our own) ^uist all the world besides ^ 

^ I havA not been able to refer to the first two editions of 
Savigny's treatise* but he states in a note contained in the subse¬ 
quent editions, that be was at first one of those who thought that 
the mere inaction of the servient owner put the doxnixMuit owner in 
possesnoD, in a legal sense, of any negative servitude which he dt 
facto enjoyed. See Sav. Poss. sect. 46. p. 49s. 

* ‘ Tangemm sat juri$.* In section 2 of the Act the words are ^ hy 
a person claiming right thereto f in section 5 the words are * as of 
right.' But Lord Wensleydale treats the latter espreasion as con. 
veying the true meaning of the legislature. See the case of Bright 
against Walker; Crotuptoo, Meeeon and Koscoe's Reports, vol. i. 
p. S19; Gale ou Easements, p. isS. Bee Appendix B. 

* ^ supra, eect. 370. 
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But he ca&not claim the benefit of prescription, because 
his poBsessioD, though as of right, is like that of the 
pledgee, derivative. This is a wholly different reason 
from that which prevents a person, who exercises or 
enjoys an eaBement merely under a permission which may 
be at any moment withdrawn, from gaining a right by 
prescription. Such a person is not in quasi-possesaion of 
an easement in a legal sense at all. The tradesman who 
daily for twenty years opens my gate and walks up to my 
door is never in possession of an casement in the nature 
of a way. The grantee of the way for the term of twenty 
years is in possession of and as of right, but only 
derivatively so. Both, therefore, are excluded from pre- 
scriptiou, but for entirely different reasons. And I think, 
therefore, that if, in a welhknown case^, Lord Wensleyclsle 
means to treat the exclusion of prescription in the case of 
the licensee, and of the grantee, as two applications of the 
Bame princi])lc, ho is not quite accurate in bis reasoning, 
though he is undoubtedly right in his conclusions. 

402. The same judgment illastrates another error in Secret nnd 
tlic reasoning by which it has been attempted to support joy men t. 
conclusions which are correct. The statute of William*^ 
the Fourth requires, in order that a person may procure j 
the benefit of prescription, that he should have enjoyed 
the easement claiming right tliereto. I have already 
pointed out^ the very important signification which attuclies 
to these words, and the purpose which they serve, of dis-* 
tinguisbing the possession of a right which has legal con* 
sequences from the mere de facto and accidental enjoyment. 

But besides this, it has been tried to make them serve a 
totally different, and 1 may almost say, a contrary purpose. 

^ The case of Bright e. Walker, reported in the firet volume of 
Crompton. Meeeon and Boecoe's Reports, p. 919; Gate od Ease* 
ments, p. 118.. * Supra, sections $79, 400. 
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To explain what this purpose is, I must go back for a 
moment to the Roman Law. I have already had occa¬ 
sion to point out ^ that our law of prescription, as applied 
to the acquisition of rights over land other than owner* 
ship, is similar, not to the Roman Law generally, but to 
that law as it is applied exceptionally to one or two 
easements; our law giving in all cases, as the Roman 
Law did in the exceptional cases, the benefit of pre* 
scription, whether the enjoyment is founded on a ^just 
title’ or not. But the Roman lawyers did not, even in 
these exceptional coses, allow the right to be gained 
where the enjoyment had been vi or clam^ or precario. 
Now I will not stop to inquire, whether the usual Biiglish 
paraphrase of these Latin expressions is correct. The 
Latin terms are highly technical, and it would probably 
be difficult to find any exact English equivalent for 
them. It is sufficient for our ]>reBent purpose to observe 
that English lawyers had, ]>rior to the Prescription Act, 
established throe analogous limitations, by requiring that 
^ the enjoyment of the right, in order to secure the benefit 
I of prescription, must be peaceable^ open, and not per mis* 
give . Now it has been quite rightly argued that the 
expression ^ as of right’ or ^claiming righV lu the statute, 
1 preserves one of these limitations, namely, that which 
I excludes enjoyment which is merely permissive. But 
there has been an attempt to make these same words 
serve the additional purpose of preserving the other two 
limitations also, and of excluding from the benefit of pre¬ 
scription the enjoyment which is violent or which is 
clandestine. This would only lead to great confusion. We 
must never forget Savigny’s caution not to confound the 
acquirement of the title to the right with the acquirement 
of the possession of it^; and I think this caution is forgotten 

^ Supra, sect. 398. * Sav. Poss. sect. 46. p. 49a. 
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when we find these words ^as of tight’ interpreted^ 
as Lord Wensleydale seems desirous to interpret them, as 
if they meant ‘ rightfully* \ I do not think it has ever 
been doubted that positive easements, a footpath for in« 
stance, may commence in the English, as in this par¬ 
ticular case in the Boman Law, by an act which is a 
pure trespass; and that the enjoyment of the footpath 
may continue to be a trespass until by prescription it has 
grown into a right. It would have been impossible to 
apply the statute to half the cases to which it has been 
applied, if such a trespasser could not in the view of tho 
English Law enjoy the easement as of right. To ex¬ 
change the necessary and (if I may use the expression) 
scientific interpretation of the phnu^ ‘as of right* for that 
which I^rd Wensleydale suggests, would throw the law 
in the greatest possible confusion; and it is a sufficient 
answer to the attempt to use language for oue purpose, 
that it has already been appropriated to another, and an 
inconsistent one. 

403. The truth is, that the rule of English Law, which|Not ck- 
excludes from the benefit of prescription tliat cnjoymcDtjthe^^iu^. 
of an easement which is clandestine, or violent, is a pro¬ 
vision of positive law, copied by us from the Roman Law, 

and based upon reasons of convenience, precisely analogouBj 
to those which exclude prescription in some cases of trustj 
or fraud. It was necessary originally to introduce these 
exceptious ; and necessary to preserve them, though the 
statute did not expressly do so. But they canoot be 
extracted from the words ‘as of right,* which are appro¬ 
priated to a different purpose. 

404. The position which is necessary in order to g^ve Tbs term 
one party the benefit of rules of limitation and prescription 

^ See the ease in CreuDpton. Meeeon Mid Roecoe'e Reports, vol. h 
p. sip; Gale on Easements, p. leS. 
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against another, is eometimeadeecribed as adverse; and there 
can be no doubt that the word admirably describes this 
position. Unfortunately the phrase * adverse possession/ 
prior to the passing of the statutes of William the Fourth, 
had acquired a special technical meaning so complicated 
and obscure, tbat the ablest lawyers declared the doctrine 
of adverse possession, as it then existed, to be hopelessly 
unintelligible^; and one of the main objects of one of 
these statutes was to sweep away this unintelligible doc* 
trine. But the general requirement that one party should 
hold adversely to the other is still, as we have seen, pre* 
served ; and restoring the term ‘ adverse* to its natural 
sense, it may still, if the abolished doctrine is kept entirely 
out of sight, be useful to express this relation. 

Exception* 406. I may furtlier illustrate the general truth of the 
Lav. ^ principles above stated by referring to the cases in which 
they have been really, or apparently departed from. The 
Lishtnnd most noticeable of these cases is the provision in the 
Prescription Act, which gives to the mere dc facto and 
accidental enjoyment of light for twenty years the same 
benefit, which in other cases is only conferred upon cn* 
joyment as of right. We have seen how nearly the desire 
to render Uio enjoyment of light under similar circum^ 
stances continuous and secure, had perverted the interpre¬ 
tation of the Roman Law on the general question of 
acquisition of negative servitudes ^ The obvious cause 
of the proneuess to error on this point is, tbat the ordinary 
law of prescription is not suited to the circumstahcee of 
that particular easement j questions os to which generally 
arise where habitations are closely pocked, and where 
the respective parties stand to each other in special and 

^ Lord Mansfield ssid of Uie more we read the mors ws shall 
be confounded.' See Smith's Leading Com, fifth s(L, vol. ii. p. 5^ 8. 

^ Supra, sections 379 and 400. 
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exceptional relations. This has led to a rule of law on 
the subject in England which ie now acknowledged to be 
special and anomalous ^ Moat European countries have 
dealt witl) the subject in a similarly exceptional manner, _ 
only this has been done avowedly; whilst have caused 
a good deal of confusion by so long a struggle to meet the 
difficulty by the application of general principles. 

406. 80 where land is given in pledge, and the pledgee Pledjjee of 

takes possession, by tbe English statute the ownership of IwmiSion. 
the pledgor is in some cases ^ extinguished, and lie can) 
take no proceedings to recover th^ land of which be haa 
given up possession. Now tlie pledgee's possession being 
derivative, it ought never, according to the principles 
above stated, to operate in his favour. But it may have ! 
ceased to be so. If the pledgor has not manifested for a t 
very long period any intention to redeem the land, it is; 
not unreasonable to presume that the pledgee has taken 
to tho land in liou of the debt; that he has ceased to 
hold derivatively, and has determined to hold on his own 
behalf. Wc know that a derivative possessor cannot 
always do this ; be cannot change at will the character of 
his jKissesBion, from derivative possession to possession on 
his own behalf as owner. But this is a special protection 
given to persons who part with the possession of their 
property to others, retaining the ownership : and there is 
ample reason for not extending this piotection to cases, 
where persons are |p in&tctive in regard to their own 
interests as in the case under consideration. 

' The diatinctly anomalous character of the English Law upon 
this point was, 1 believe, first pointed out by Mr. Justice Willes, 
in the case of Webb against Bird, where the owner of a windmill 
claimed, as an easement appurtenant to his mill, the free aztd unio* 
terrupted psMago of air. It is reported in the tenth volume of the 
Common Bench Reports, new senes; tee pp. S84, 285. 

* See 3 and 4 William IV. chap, xxvli. section s8, and Appendix B. 
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407. This provision must be confounded with 
another method of arriving at a very similar result; namely, 
by presuming the assent of the pledgor to the transfer of 
the land in lieu of the debt. By the place which this 
provision occupies in the English Law, that is to say in a 
statute relating to prescription, its true character is clearly 
determined. 

408. So in the provisions' as to what are called 
tenancies at will and tenancies from year to year, where 
there is no payment of rent, or it has ceased. The result 
of these provisions is, a period of diepossessiou which 
bars the remedy and extinguishes the title, commences 
at the end of the year of the tenancy, or if rent be 
paid, at the last time when the rent was received. Now 
the possession of a tenant in such a case would bo at 
least derivative, and probably representative; and thore^ 
fore, it is eontrary to the rules we have laid down, that 
the statute should, in any case, operate for his benefit. 
And we know how jealously the English Law in most 
cases applies to tenants the rule, that neither a repre* 
soutative nor derivative possessor can change possession 
on behalf of his principal, into possession on his own 
behalf. But again, this rule is itself only a qualification 
of a more general principle: and what the provision under 
consideration really does, is to refuse the benefit of this 
qualification to the landlord, who has allowed a tenant to 
hold for twenty years, without any agreement fixing the 
termination of his tenancy, without collecting any rent, 
and without taking any sort of acknowledgment of his 
title. In such casee a tenant is allowed to assert that his 
possession during this period has been not 

adverse . 

409. Substantially the same principles are recognised 
^ See 3 and 4 WilliAta TV. chap. zxviL sections 7 and 8. Appendix B. 
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in the Indian statutes. Tlic period which brings the 
statute into o])oration in generally measured from a diito 
which is described as that ^when tlie cause of action arose 
No suit can generally l>c brought to recover any property 
but within so many years after that date. No further 
technical definition of this date is given, as in the English 
shxtute, but it is obvious that the cases in which the statute 
affects owMrshijf arc those in which there lias been, or 
might be a dispute as to 'i>oet^.^9ion ; and the position of 
hostility thus implied ri^quii'cs that the party in possession 
should hold, not for, but against the other; should hold 
also as owner, and not dvi iv^atively ; not consistently witli 
the ownership of tlio other, bnt ndvet^^. Aiuh already 
]K)inted out, if a pemon has been in possession, tlms ad¬ 
versely, of land or moveables for the nocesHary period, and 
the moans of recovering them by any other person arc lakcn 
uM’ay, it in considered in Iialia, though not so expi*ossed 
in the law, that tho ownci^hip follows the 

410. No special rules i*e]ating to the acquisition by 
prescription of rights over land other than ownoi'ship have 
been laid down in ludia. Ihit it seem a to be understood, 
that some kin<ls of casements at any rate may Ikj bo 
acquired. The rules i^elating thei'eto will have to be 
evolved by the process of judicial decisi^m ; and possibly 
this is a subject in which most difficulties, except in tho 
case of light and air in crowded cities, might 1 >g .solved by 
the application of principles, which are ho geneinl as to l>o 
suited to any system of jurispi-udcnce. 

411, I have taken for analysis and discussion only the 
most salient of tlie principles wliieli lawyers of tlie English 
school adopt with reference to limitation and prescription 
as applied to ownership, and rights over things which are 

^ See Act siv. of t 859 « eest. i. 

Q 
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fragments of ownership. Ifc is exceedingly important that 
the student should thoroughly grasp and comprehend these 
principles ) and it is impossible that he should do so with¬ 
out understanding something of their relation to closely 
related principles adopted in other systems. I haye there¬ 
fore contrasted the niles adopted in England and India 
with those of the Roman lawyers, and those current on 
tl)e continent of Europe: and, notwithstanding important 
differences of detail, I think on the whole we have here 
hro\ight before us a very striking examjdc of the vitality 
and gcnonility of a certain class of legal ideas. 

PreHcriptioii 
uhii )inuU« 
tion M 
apiilic^ to 

Mi'TfmXn. from ownership^ that tlic rules of prescription and limita¬ 
tion are applied ; and I have only selected these applica¬ 
tions of them fur discussion, because of their importance. 

its avnihihlc against the world ut large, hut whioli, 
not being rights over paiticular things, are not ownership 
or fragments of ownership; nglits also wliich are merely 
in personam^ surh as obligjitiuns which arise out of contraot 
or rights of action, may l>e ac((\iircd or lost by lapse of tinio. 

413. I follow the onliiiary use of language, when I 
say that rights may he gaiue<l or lost by lapse of time, 
but it must he home in miud how fur that expression is 
correct. Of course what creates or destroys the right is the 
sovpixdgn authority alon^ wliich is the Source of all rights 
as well as of all obligations: and lapse of time, combined 
with other ciitumstances, is only a frequent occasion for 
tlie exercise of this authority. For instance, when a man 
gains by prescription the right (0 take toll from all persons 
passing over a cei*tain bridge, what really happens is that, 
after he has collected toll for a certain number of years, 
the courts of law, exercising delegated sovereign authority, 
will recognise his right to do so. But generally, other 
circumstances must combine. He must have collected 



412. It is, of course, not only to ownership of a thing, 
and the scveml 1 igl^over a thing which may bo detached 
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the toll as of right. It must not be ou a bridge wlucli 
forms part of the street of a town. If it is in a public 
thoroughfare the claimant must shew tliat he has always 
kept the bridge in I'cpair; or whatever else may be the 
restiictions whicli tho sovereign authority thinks lit to 
impose on the acquisition of the righh When, then^fore, 
we say rights are gained or tost by lapse of time, we only 
use a convenient and compendious expi'ession wliich fixes 
our attention on that part of the matter which we wish to 
bring into prominence. ^ 

414. A large class of righta which are mvuriably ex* Limitation 
tingulf:]jcd by lapse of time, and sometimes by tlie lapse ticum. 
of a very ^hol't time, ore rights of ootion. I have alit ady^ 
discussed the effect of extinguishing the right of action, 
or liar ring the remedy, as it is called, when the right which 
the riglit of action is intended to protect^ is ownership ; 
and I have shewn that it is iu some cases a questioi^' 
wli ether the protected riglit ceases to exist, when the 
protecting nght is ta]cen away. A similar question may 
bo mised when the x^i'utected right is of any otlior nature. 

And this question has sometimes an important practical 
result. Fur, in the fiist place, a right' of action is not 
always the only mode of protecting a right: sometimes 
a person who has a right may, by his own act, without 
tho assistance of a court of law, recover satisfaction for 
a violiition of it; as for in^ance, iu the case alx)ve put, 
of a right to collect toll, wliat is called a distress might he 
levied for unpaid tolls. 8o when a man loses by lapse of 
time his right of action to recover a debt, the English L%w 
has drawn important consequences from tho view sometimes, 
taken tliat the debt is only barred, and not exiingui&hed. • 


415. We very often see it stated somewhat loosely 

^ * Supra, 317 sqq. 

q 2 
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that prescription, or the acquisition of a right by lapse 
of time, alwa}^ presumes a grant Tliis is one of those 
plausible ambiguities which not nnfrequently occur in 
English lAiWf and are apparently intended to render its 
doctrines more acceptable. It might mean that prescrip¬ 
tion has no a])pUca1ion, except in cases where the party 
who uses it to protect himself has *a title from the su))- 
pr>sc(l lust owner, Imt which, in consequence of some defect, 
cuiuiot he estahlishccl. Tliis, or something nearly ap- 
[U'oaching to this, i^ the general view'of tlie llonmn Law, 
and of tlie Fi'oiich Law, which wastuhen from it^; though 
even in these two instances it only applies to the ordinary 
periods of proscri|)tioii: for here nUo, if the possession lias 
lusted thirty or forty years, even though it originated in a 
trespass, it may eocuro the benefit of possession. But tliOio is 
nothing like this in English Law. Our hw docs not recog¬ 
nise the rulo which rwpiircH u ‘just title’ as u foundation 
of prescription, and therefoi'c, if this is what the phmse 
in question is intended to assert, it is iueorrect. 

41G. On the other hand, the assertion that prescrip¬ 
tion alwaj's i>re8umcs a grant may mean that, under 
the given eircu in stances, the law, in spite of cveryihing, 
presumes a grant. Of course, if persons armed with the 
necessary authority lay down such a proposition, it cannot 
Iw contiadicted. All one can say w, that whilst the assertion 
in its first and milder sense has no application to English 
Law, this interjirefntion of it gives to prescription a colour 
of arhitrarj* violence winch does not at all belong to it. 
'Ihere is no advantage in the law forcing us to presume 
that which never existed. A legal fiction is at best a 
clums}' contrivance, hut it sometimes has the advantage of 

■ See for inatance Broom and Hfld!ey‘t Commentaries, vol. ii. 
p. 430 . Blackitone, m the cormponding poewog^, leems to imply the 
samo Clkiug. * See supra, sect. $1^5 a. 
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murk]Jig out the exact limits of the coi)se(|ueiico 8 wliich 
may be derived from the iiR 8 um|ition : and if any conse¬ 
quences were; dependent on whether the riglit originated 
ill a grant or trespass, there might be some use in this 
fiction. l)ut as far as I am aware there are none; and 
the fiction, if it exists, is absolutely gratuitous. 

417. The use of a plirase so ambiguous is particuhirly 
mischievous in tlic pi*e8ont case, because it confounds tlie 
distinction to which I have befire adverted, between tlie 
acquisition of light, under a nile of law, by prescription, 
and the iijfeicucc of right, as a faet, hy evidence^ This 
confusion is very noticoahle in tlie contrivance (riglitly ( ha- 
raeterised as ‘clumsy’^) of presuming that a giant whicli 
is well known never to Imve existed, has Ijeeii accidentnlly 
lost. A single illustration will shew the iinpoitance of k(*ep- 
ing tliib distinction clear. Pi*otcstatioji by the owner of the 
servient tennneut ought to have preciH<‘ly an opjioHite effect, 
according as the owner of the dominant tenement relies on 
prescription pmper, or attempts to induce the jury to 
infer a lost grant from the actual cnjoyineiit. A eicnr and 
distinct protest excludes acquiescence on the part of the 
servient owner, which ac({uicsconcc in so often relied on us 
supjioiling the notion of a gi ant. AVliereas a protest hy 
the same person, standing alone and not followed by any 
attempts at interruption, strengthens rather than other¬ 
wise the position of a person wlio lias enjoye<l an eafrc- 
tnciit, and who relies on prescription ; because it shews 
that lie holds the easenienf, uot liy a mere licence, nor in 
any way derivatively from the other, but adversely and. as 
of right; and it ill us contributes to establish that udverKe 
possession which, as we have seen, is necessary in order 
that prcficiiption may take effect. 

^ Supra, sect. 

* Ste the Firui Ke|ort of the Beal rro]>«rty CominjMKeners, |>. 21. 
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418* I have hitiicrto coiiAKle)*ed IiiWi and the duties, 
obligations, and liability which arise out of law, only 
ft'om ouc point of view—as the m udiinery hy which 
political society is governed. It i& true that I have 
adverted to the division of duties and obligations into 
those which are absolute and those which arc relative; 
and I have apuken of the riglit which corresponds to the 
relative duty or obligation : but I was desimus not to 
compliento furiher a discussion already sufficiently com¬ 
plex, by remarking then upon another ilistiuct order of 
ideas which these terms connote. 

419. As a geneml principle the point of view above 
taken is the only tiiie one in this sense—namely, that it 
is the only one which justifies the existence of laws at alh 
Ko one creatos or enforces duties and obligations now-a** 
days for the benefit of individuals, or classes of individuals, 
but for the benefit of tlie community at large. If any 
modern law Las the aspect of conferring new advantages 
on one class of society alone, we may be sure that it has 
been adopted only on account of the indirect advantageB 
wludi it ia alleged will be deiived from it by the 
remainder. 

420. Of course M*hen I assert this, I do not mean to 
say that a conviction of their utility was the original 
moving cause of the introduction of aU, or even of any very 
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large proportion of existing kws; For many of them came 
into existence long before any such ideas as those to which 
I how advert were started in tlie countries wliere they 
now prevail. Nor do I doubt that there ore everywhere 
to bo found persons who, in their own minds, are per¬ 
suaded that they have an hereditary and indefeasible right 
to certain privileges, an interfei^nce with which con* 
slderations of utility would liave little weight in justifying. 

But no one avows this; and we need only h>ok to the 
delmtcs of legiHlative bodies, or U) the publislied declai a* 
tioiis of the rulei;^ in evoy state, to see that tlie only 
priiicijde on wliich they pretend to govern, the only gruuiid 
on which they expect that their Bubjectn will consent to 
obey—in otlier woixls, the only means hy wliich a political 
society can in mcKiern times be kept together—is that the 
object of governmeut should he, or at least should profess 
to be, the happiness and prosperity of the peoi>lo at large. 

421. Ill tills respect tlurc is no distinction between Itnow 
those duties and obligations which are relative and tliosc wlivthor 
which are absolute. Tlie law of ownership, for example, abBolutuor 
w hich comprises a great variety of relative duties and obli- 
gat ions, is supposed to exist as completely for tlic benefit of 
society at large, as the law of treason, or the biil>cry laws. 

The law of ownership is said to encourage Industry and 
commerce, to promote an increase in the production of the 
necessaries und luxuries of life and in their distribution, 
and 80 forth. If it could be shewn not to possess these 
advantages it would gradually disappear, or be modified. 

Nobody really doubts this, or denies it: only whilst some 
men are prone from time to time to renew the test of 
utility, and to try this as well as other institutions hy this 
standard with great care, other men arc, or profess to be, 
bo convinced of its excellence, that they are impatient of 
any inquiry about thj matter* 
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422* It may possibly be suggested that tliie is hazily 
in accordance with what we see around us, or that it is at 
any mte too widely atateil. For while it is true that some 
breaches of the law of ownership are considered as offences 
against society at large, others evidently are not so. For 
instance, if a man steals or mischievously destroys my 
property, he may be prosecuted and punished in the Queen's 
name at tlio public expense ; but if a man injures my 
property by negligence, no one di'cunis of treutiag this as 
a matter of public concern ; 1 am left to proceed ogainst 
him or not as I like; and if I do proceed against him, it 
ib not to punish him, but to recover comjienKation for the 
injury which I kive sustained. I muat take the whole 
trouble niid risk of this upon myself, and if I am satisfied, 
there is an end of the matter. 

423. There is, no doubt, this apparent inconsistency 

between the proceedings of courts of civil niul courts of 
criminal jurisdiction. Whilst in criinund comets we sec 
plainly before us tlic breach of the luw followed by its appro* 
priate which deters others from broakiog the 

law by waruiug them that they too will incur the like con¬ 
sequences—which, in other woi'ds, operates as a sanction ; 
in civil courts wc find that the only thing thought of is 
reJresSf and there is apparently nothing which is iutemded 
to operate us a sauctiun at all. 

424. I do not think liowever it will be difficult, 
witimut going minutely into an historical inquiry as to 
the origin of legal tribunals, to discover whence this 
apparent diveigcnce between the functions of civil and 
criminal courts arose ; and hcnco to infer that it is only 
apparent, and that the real functions of all courts are 
the same—namely, the enforcement of obedience to the 
CO mm amis of the sovereign authority. 

425. Friot to un^ distinction tween criminQl and 
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ci^ procedure, prior even to legal procedure of any kind, 
there seems to have anscu everywhei'e the notion of 
retaliation \ that is, of inflictuig an evil upon the wrong¬ 
doer exactly in proportion to the wrong he has inflicted 
upon you. ‘ Breach for broach; eye for eye, tooth for 
tooth/ says the Mosaic Luwh ^ Si quia vievibrum ru^ 
fnt aui on frtijii taliiyne proxtninn cognatm ulcucatur^ 
says the Law of the Twelve Tables*. And the earliest 
customs of all Teutonic nations were based on similar 
princijdes. This is obviously punUluncnt, and not re¬ 
dress ; it is the direct application of a sanction; luul would 
<operate precisely In the manner wbicli Austin coiisidere 
u satictiun to operate in enforcing an obligation in modern 
juris] )rudenco*. 

12 G. llotaliniion, however, though it is pmilslnncnt SuiiNiituiioa 
ami not redress, was undoubtedly looked upon as some 
Hatinfitciion to the party injui'cd, and this may very likely 
have suggc^)ted, when a flxed money payment was sub-' 
stituted for the talio, or iH|ulvalent injuiy inflicted on 
the wrong-doer, that the money should be paid to tiie • 
suiferer. lliis obviously answered all the imrposes of' 
a sanction: hiss of nioiiey being au evil which persons 
arc generally anxious to avoid, and not the less so because 
it is paid to a particular person, and not, as money 
payments used directly us sanctions now generally arc, 
iuto the puhlic treasury. 

427. There is still a considerable step, no doubt, from Modern 
this to our modem ideas of compensation. Thus, under the 
laws of Alfred, for the loss of a forefinger the compensation 
was fixed at fifteen shilUiigH lu all cases. In a suit 

^ See Leviticus xxiv. ao. 

* See tlio article Talio in Suiit 1 i*e Dictionary of Greek and Roman 
Antiquitiea. 

* See supra, section 1^8. 
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against a modern railway company for a similar 
it would vary in every case according to tho pecunwry 
loss which tlie suflfcrcr might be supposed to have incurred 
in consequence. And there is no doubt the ideas of com¬ 
pensation have made a prodipous advance, even within 
the Inst few years*; but still no one, I think, would doubt 
that they have grown gradually out of the ' were’ and 
* hot' of the AiighvSaxon law, just as the ‘ were’ or ‘ hot' 
itself grew out of the ‘feud*/ 

428. ]lut thci'c is another point of view in which it is 
necessary to consider the action of legal tribunals in 
enforcing tlic law, whicli will be best brought out by 

' Sec tho genomi view of the subject of datiiogee in the trnatUe 
on ttuvt Hubjcct by Mr.KotIgwick, whore the Aiithoritiee are coliccteil 
with tnnch industry and research. The earllei^t declanttion of the 
rule, that the <lanmgce are to be measured by the injury 8U«itahic<l, 
is quoted from Lonl Holt (eee p. 99)4 I^ut I think the notion of 
calculating the compensation for a i>eraonal injury upon an estimato 
of what money the suflTerer, but for the injury. mi;;ht huvo eArnSd, 
is of still later brigin. It may possibly be doubttnl whether those 
n otii ms about compensation will be very long 1 Wed. Th e cases h 1 w hi cl k 
damages are most liberally awarded are those where tho defendant 
is a large public company. But a coin)>ai\y Las it in its power to 
exclude its liability is aim net all cases by express stipulation, or 
by raising its prices to cast back the burden, in a great measure, 
\i]>on the general body of its customers. At present the doctiine 
beons to affect even international relations. The Americans claimed 
3,ooo,ooof. sterling, on account of damages sustained hy private 
persons by reason of onr alleged breach of neutrality. The Germans 
have obtained compensation on an equally large scale for what they 
assume to be a wrong done to tbemselves by the French nation In 
declaring war. Claims not less extensive have been made before, 
by the strong hand; but I think that it is new to place such claims 
on a quasldegal ground. 

* See Kemble*8 Anglo-Saxons, book i. chap. x.. and the Laws of 
AlfM, 43, 44. * Boi* is the name given to the compensation 
ordered to be piud in case of a wound ; which when life was taken 
' was called ‘ were.* The right of private warfare to revenge an 
injury was called ^feud.' 
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an .Illustration. If a wound be inflicted, or valuable pro¬ 
perty be damaged, a gnmt, possibly an irreparable injury 
has been inflicted, but the circumstances wliich give rise 
to Buch a breach of the law are generally transient; there 
is not generally a probability that the wrong will be 
repeated; and the Bancticni which is applied either in 
the shape of inflicting punishment, or compelling such 
redress as is possible, is left to have its general effect 
in deterring the wroiig-docr fi*om any further injury. On 
the other hand, if I wrongfully keep niy neighbour out of 
posset^sion of his property, the damage as yet done may 
be very slight; but if I retain the property, usserting that 
it U mine, this U equivalent to a declaration of intention 
on tny part to continue the wrong, and law w<mld be 
incomplete unless i>rovision wore made for taking some 
special mensuves for preventing‘mo from so ivctit»g. 

429. The mode of dealing wilh the very large class 
of ♦cases fi*om which I have selected this as an ex¬ 
ample, is simple enough. Wherever I am kept out of 
possession of a specific thing which I have a right to 
possess, the obvious course is to turn the wroiig-doer, by 
force if necessary, out of possession, and put me in. This 
(if I may use the expression) is more than redress; it 
puts me in actual enjoyment of my right. And though 
from the habit of obo<lience to the law which generally 
pi'cvuils amongst men* a resort to such extreme measures 
is rarely necessary, it is this which is contemplated und(^r 
our law in all cases as the ultimate result, where the 
injury in question is the wrongful detention of land. 
Forcible transfer of the poaseesion of things other than 
land has not l>een thought necessary under our law, but 
this is only upon an assumption whicl) is in the present 
day hardly in accordance with the facts ; and which, were 
extreme measures frequently necessary, would undoubtedly 
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be recti6ecl. This assumption is that the limit of the injury 
18 , except in very rare cases, the present money value of 
the article detained, and which may therefore be covered 
by compensation. 

430. Obligations, the performance of which is thus 
see urOil, are said to be specifically enforced ; and there are 
many others which may be so dealt with besides those of 
the class above xnentioued. Whore thoix) is a dispute about 
the title, whether to land or inoveablce, which are at the 
inoincut not in the posscbsiouof either party, but of a Uiird 
porsoji holding as tlie represent at ivo of, or derivatively from, 
the true owner, the right of the true owner may often be 
s[iccifuudly eiifoi'ced by declaring it, and requiring this third 
[HM'Son (wlio generally, not being interested in the di^putc, 
will be ready to obey) to tveknowlodge the light of owner- 
,ship as declared *. So also a vciy large number of obligations 
arc cither priuiurily to pay money, or ai'C such that a bicach 
of them results in an obligation to pay money ; and all oWi- 
gatioiiH to pay money atx) in their iiatui*c capable of being 
specifically enforced, by seizing the propeily of the debtor, 
if he has any, belling it, and handing the proceeds over to 
. the creditor j which is invariably done, should the debtor 
delay pr lefuso to pay the money, after he has been 
or<lered by a court of law to do so. So again, through 
the power which every court has over duties and obliga¬ 
tions of eveiy kind, rights may be transferred from one 
person to another, and where the obligation which it is 
desired to enforce is to make this transfer, tliis can be 

^ It 16 aometinies said when an officer of a court executes a 
conveyance in the name of another person who has been ordered to 
convey, but w}iO refuses to do so, the obligation to convey is thereby 
specffically enforceit. But this, 1 think, is harrily correct. The 
order of the court is amply sufficient to pass the ownership without 
any conveyance; and the document executed by the officer is only 
convenient evidence of title. 
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done, wlietlior the pai+y obliged to make it consemta or no, 
and, theieforc, without resort U) the pressure of u Siuictiou. 

Thus if I owQ you money which I atn ready to pay, and 
you owe the Ramc sum to a Ihiitl person, the court 
can secure the performance of your obligation by siinj)!/ 
annulling these two obligations and ci'eating a new one of 
the Bame kind between me and your creditor; or, as tlie 
transaction is generally, though I think not quite bo cor¬ 
rectly descrihed, by simply tnxusforniig the d(*bt. 

431. Pn>l)ably alf(j the idea of rciuleiing farther 
breaches of the law to a great extent physically impos¬ 
sible, is to sonic extent involved in tiansportation, and in 
llie modern practice of substituting long terms of im- 
pnsonnicnt, with compardtivcly mild troatiiTout, for shorter 
and fihaiper suffering. 

432. Tlic more direct enforcement of duties and obliga- Why iin* 

• , metn*RJ« of 

tions, so far ua matters of civil pn>cedure are conccrnwl,iR, civil pm- 

, . - . 1 A • 1 X WiduroHm 

like the procuring of compensation, loft entirely tf> the con- oUVrinni. 
tivd of tlie [Mirfy injumi, and there arc many circumstances 
whieli combine to render this mode of proceeding offectuol. 

There is no better way of securing obcdiotice to the law 
than to give to jirivale individuals an interest in enforcing 
it. That interest is given at once in all cases of rehitivc 
duty or obligation, by giving to the party who has the 
right corrospoiidiijg thereto mean.^, either of enforcing the 
right, or of obtaining redress when the right is iiifriuged. 

He ut once becomes, not only the public prosecutor, but 
takes upon himself the whole trouble, risk, uml exp<*nsc of 
prosecution. And this method is found so effectual, that 
so far as concerns all those violations of right which come 
within the denomination of civil injuries, the State is able 
to relieve itself entirely of the trouble of enforcing obe¬ 
dience to the law, beyond appointing proper officers to 
perform the duties of the Civil Courta. ^ 
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433. Tlie injury to the individual, therefore, though it 
is never the cause of the action of a Court of Lunv, is the 
occasion of it. And in matters of civil procedure and a few 
other cases it is not only tlie occasion of the action, but the 
exact measure of it. The whole ostensible object of the 
proceedings from beginning to end in those cases is not 
punishment, but redress, and they are fashioned upon the 
hypothesis that redres^s alone is the object. 

434. From this point of view, therefore, to have a 
light expresses, not merely the condition of a person 
towards whom a duty or obligation has to be i>erfornicd, 
OH it would if violations of that duty or obligation 
were only punished and not redressed ; but it expresses the 
condition of a person who can put in motion the whole 
machinery of Courts of Law to obtain a private object. 
If, for iimtancc, injuries to projHjrty were followed only by 
a fine jxiyablo to tlie Crown, or imprisonment, the com¬ 
pound I ight which we cull ownership would still exist, but 
it would have no legal importance independently of the 
duties and obligations to which it corresponds : but when 
the owner of the property injui'ed is also enabled to claim 
compensation for the injury, the right assumes a new and 
inipoitant aspect. It is no longer the mere correlative of 
the primary <lutic6 and obligations commanding us to ab- 
shiin from acts injurious to the pro^^erty of others; it has, 
as the foundation of a claim for redress, an altogether 
iudepeudeut existence correlative to an obligation to make 
amends on the puii of the delinquent ^ 


' It is, I Apprehend, ibis combination of a public with a private 
object which detennines the apportionment of costs in civil proceed¬ 
ings. They are borne partly by the public, for the SAine reason 
that costs in criminal proceedings are so borne entirely. But I do not 
see exactly on what principle Benthoui (vol. ii. p. ill) would require 
Uie govemineiit to take upon iteelf the whole burden of ccsts io 
avil proceedings. If so, %U notion of giving retlreu would have to 
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435. It is obvious enough that none of the conse* 
quences of a breach of the law will render it certain that 
the command which contains the law will be obeyed. If 
we punish the wrong-Uocr, or compel him to make redress, 
we only want him in a sigitificaiit manner against a repe* 
tit ion of tlie wrong. If by a transfer of rights we fulfil an 
obligation, or by the use of physical force we render a 
man powerless to repeat an injury, wo have only rendered 
ourselves secure in an individmd case ; and wo must trust 
to the example to deter others from doing the like. No* 
thing, therefore, can be more iuappiopriute than tlic cx* 
pressiun by winch some laws are distinguished as perfect, 
and others as imperfect All laws ai'e im}>erfsct, in the 
sense that we cuuiiot be sure that they will bo obeyed 
by those on whom they arc imposed. On the otlicr 
hand, a law which has no sanction of any kind, either 
legal or ineral, if that is what is meant, is a thing 
that I confess myself unable to coneoivc. Aginn, a 
nioml law, or a law accompanied by a sanction whicli 
is not enforced by a legal tribunal (wfaic^h is also soiiie- 
times said to be wliat the term is intended to cx]>ress), 
is no more im[>crfect than one which is ho enforced. If 
we consider the very rare cases in which the sanctions set 
by the law, or legal s;iucUous, come into cojn[>etitiou with 
the panctions of su*called imperfect obligations, which are 
the sanctions set by society, and which are commonly 
called moral sanctions ; that is, if we look to cases where 
the conduct required of us by the law conflicts with that 
which is expected of us by our neighbours, it would be 
obviously untrue to imply thai the moral sazictions were, 

bo abandoned, for it is not a duty incumbent upon a goyemment to 
procure redress for individuals; no g4»vernmcni has ever assumed 
any such fniiction; and to charge upon the public the duty of per-' 
forming itfould hardly be justified. ^ « 
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as compared with the legal ones, imperfect. There are 
many men who, upon deliberate choice, in order to gain 
the approbation of those with whom they arc accustomed 
to associate, would rather leave unpaid their debts to a 
tradesman than their wagers nn a horse race. But this is 
in reality a wludly distorted view of the subject; the sanc¬ 
tions set hy law do for the most part not conflict, hut concur 
with, moral sanctions, and every political society depends 
for itrt existence in a gi*eat ineasiire upon this concur¬ 
rence. It is this concurrence which has enabled the law to 
impose sanctions which arc soinetinios so light as scarcely to 
1 )C i>crceptiblo. Nothing, indeed, can l>e more striking than 
to contrast the hahit of oljodlencc to law which prevails in 
most countries with the slightness of legal sanctions, that 
is, with the sinalliiess both in (]imntity ami intensity of the 
suderitig wliich the law inflicts in cases of disohediencc ^ 

4.30. T ha \'0 in nn earlier chapter* stated genemlly the 
nature of a sanction, and the mode in which it opemtos. 
As I have said, T did not then advert to the indirect mode 
in which the law is enforced through the interests of indi¬ 
viduals, from a desire not further to complicate a discussion 
already sufficiently complex. I can now discuss the nature 
of a sanction somewhat more in detail, and, by so doing, 
the truth of some of the ohservafions I have just now 
mndo will become clearer 

437. Sanctinos are divided into the two following 
kinds, Frequently, indeed most frequently, disobedience 
to the law is only followed in the first instance by tlie 
imposition of a fresh obligation. I have disobeyed the 
law by smoking in a railway carriage, by driving care¬ 
lessly in the street, or by not fulfilling my contract; the 
result in each case is that I am ordered to pay a sum of 

^ Infm, sect 441. ’ Supra, sect. 148. 
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money. The obligation to pay the money is a Becomlary 
or fianctioiujig one, inasmuch as it exists for the sake of 
enforcing a priinaiy obligation. But it is only an obliga* 
tion, and rc<[iiire8 therefore a further sanction to enforce 
it if it be di 2 !<ol>eye(l. 

438. Sanctions which consist merely of an oldigation, \ 
that is. which merely command a man to do somethings 
with the proa{>cct of incurring certain further coUKociuences 
if he do not, I will call interiMdiaU sanctiouB. Sanctions ' 
which eonsist not of an obligation^ but of somo other evil ' 
which it is fuppostnl the |>jirty would lie dcsiioiis to avoid, . 

I will cell uhimaU sanctions. 

43f). Tlie ultuiiato winctions of all primary duties 
and obligations, whether the brmch of them l)C wliat 
is usually called a civil injury, or what is UHunlly called 
a criiim, arc the same. They arc of tliroe kinds—I>o(ljly 
pain iiicltiding death, imprisonment, and forfeiture. This 
diviblon of suuctiuiis is not scicntUlcally connect; for 
iinpri^onineiit is itself a kind of bodily pain, and also 
an instrument for inflicting it: though it is guiiGi*ally 
sonietliing more; loss of lilwrty being regarded by most 
men os an evil, independently of any liodily suffering. The 
division is, however, convenient. Forfeiture is of two 
kinds; it may consist in the simple annulment of all or , 
some of those rights which the party has, or it may consist 
in depriving him of all or «omc of tlioso rights which arc in 
their nature tranefcrahle, and transferring them to another. 

Whether the right be simply annulled, or transferred to 
another, the sanction consists in the forfeiture only. 

440. The application of sanctions has varied con- Application 
Biderably at different times, but there is a good deal of courts of 
similarity in tlie views which prevail at present in regard 
to them in most civilised countries, especially in courts of 
civil procedure. These courts, shaping their proceedings, 

B 
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as they ostensibly do, for the sole purpose of giving 
redress to the party injured, always select that form of 
sanction which will best accomplish that purpose : some¬ 
times they order the party delinquent to make compensa¬ 
tion in money; sometimes, where the wrong done is 
keeping the rightful claimant out of posseBsion, they 
iH-»tore the jxiSHession, using force if necessary for the pur¬ 
pose ; Honietimes they proceed by woy of restitution ; that 
irt to flay, creating, destroying, or trauBferring rights, 
duties, and obligations, for the purpose of putting the 
parties as nearly as possible in the aamo position as if the 
wrong liad not been done. In the two first of these cases, 
keeping only the sanction in view, and disi'Cgarding tlio 
rcine<ly, wo should find that the order of the court results 
in the imposition of an obligation, that is, the application 
of an intermediate sanction, or in forfeiture, tliat is, the 
ap])Hcation of an ultimate sanction. Tlio process of resti¬ 
tution consists partly of the imposition of an ultimate 
sanction in tho 8lui|>e of forfeiture, and partly of the 
specific enforcement of obligations. 

Courts of civil procedure never iu the first instance 
apply the ultimate sanction of imprisonment, and they 
have no power to inflict bodily pain in any other form 
• than that of simplo detention. Kven this power has 
recently been very lately curtailed in Kngland by what 
is called tho abolition of imprisonment for debt^ 

Siis^itnesaor 441. I have already said that the only sanction of 
uHiuaiyin many duties and obligations is the liability to mako 
amends for the damage caused to an individual by their 


* See tho statute 3a and ^^Yictom, chap. Ixii, by which the 
imprisonnient for debt in purely civil matters in wholly done away 
witli, except in casea where the court, being satiafied that the debtor 
has rneaoi to pay, makes a special order for payment, which the 
debtor diBobeys. 
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breach ; and in a very large number ofduch casea tlic only 
form in which compensation can be given is by an oi*der for 
tile payment of a sum of money by the delinquent to the 
party injured. But since the passing of the last-mentioned 
act, no pi^rson, except in very special cascs^ can bo arrested 
ov imprisoned for making default in the payment of a sum 
of money. For all this cWs of cases^ therefore, the only 
ultimate sanction is forfeiture. Moreover, forfeiture, 
when resortetl to as an ultimate sanction of an older to 
\n\y money by way of com]>cnsatioii, has always been con¬ 
fined by us to the forfeiture of such rights as may bo 
seized and sold, so ns to produce (he money and satisfy 
this secondary ohligatioii. And it is not an unimportant 
reflection that wc thus arrive at an ultimate suuctioo’uf 
a very limited kind; and one which ciithely <Iepends 
on tlie possession by the delinquent of righiH of that 
luiluro. 

412. When the breach of the primary iluty or obliga¬ 
tion is the subject of criminal procedureb and is calhnl a 
crinic, or an offence, it is customary to apply the ultimate 
sanction at once, by ordering the guilty peraon to suffer 
death, or imprLsnjnnent, cither alone or uccoropaiiiod by 
some kind of physical inconvenience, such as wllipping or 

^ would socm to })e the tendency of mwlem logtHlation to 
enlarge cousidcrahly the field of crime, and to nutigate punishment, 
that IS to say, to increaao the direct application ultimate sanC' 
tions, and to diminish their interinUy, On the other Land, whilst, 
as I have already observed, our ideaa on tlie subject of comi^ensa- 
tion for injuries have lieen rapidly developed, yet, in the absence of 
certain characteristics, which am also generally the characteristics 
of crime, such as fraud, intentional injury, and the like, the ultimate 
sanction of imprisonment has, in rivil matterB, almost disappeared. 
It Is perhaps not very easy to decide to what this is tending. 
Pnjbahly to some readjustment of the respective domains of civil 
and criminal law. 
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hard labour. SometimeB, however, an alternative ie still 
left of escaping from the ultimate sanction by the payment 
of a sum of money, which is then usually called a hue; 
and in cases which are of a mixed character, neither 
decidedly civil nor decidedly criminal, such as have been 
before referred to*, a fine is generally imposed aa an 
alternative intermediate sanction. 

443. In India sanctions are substantially the same as 
in England, except that imprisonment for debt still exists; 
I)ut under conditions which make it so onerous to the 
creditor, that it is very little resorted to. 

444. The courts of civil procedure in America and in 
France also proceed upon principles almost precisely the 
same. And in both countries, in that very large class of cases 
where the proceedings result in an order for the payment 
of money by way of compensation, it has l)een found pos¬ 
sible to dispense with tbo ultimate sanction of imprison¬ 
ment, and to rely entirely on the apparently slender 
sanction of forfeiture *. 

‘ Supra, sect. 187. 

" See Powell’s Analysis of American Law, Pliiladelphia, 1870, 
Book iii. chap. ii. sect. 3, and the 1 m \ de 22 Juin, 1870, in the 
Collection dee Lois, vol. Itvii. p. 165, where there is a very interest¬ 
ing account of the discussions which preceded the abolition of iin- 
priaonincnt for debt in France. 
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445. Procedure is tlie tonn need to oxprcf;3 the action ProcuUiiriMH 
of courts of law. Courts of law an: |>erBoi)B or Lodios cuurtff of 
of pci'soiis delegated hy the sovereign authority to perform 
the fuuctiou of enforcing iho duties and oliligutions which 
Imvo been created tacitly^ or expressly, by this authority 
in the form of law. 

41G. I have ah*cady pointed out how ihis function PhiIh of iho 
gencrnlly divides itself into the several parts of ascertain- Kmaior 
ing the precise nature of the duties and obligations w^hicli 
have been imposed by the Bovorcign authority ; of further 
.ascciiaining which of these have boon broken; and of 
applying the sanction appropriate to the bi'each« I have 
further pointed out that though this penal function is 
the only one for which courts of law exist, they do in 
fact perform it in some cases hy ostensibly exercising a 
function which is merely remedial; the court taking action 
osteusibly, not for the purpose of punishing disobedience 
to the law, but for the purpose of giving redress b 

447. This cardinal difference between the ostensible Civil uiU 
functiona of courts of law corresponds generally, but not opiuts. 
exactly, with the distinction of courts into courts of civil 
and courts of criminal procedure. Though the ultimate 
object of all courts is the same, the civil court generally 

^ See Chapten v. and xi. 
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profcsBCfi only to giro redress, and the criminal court only 
to inflict punishment. 

448. The general scheme of procedure in each court 
also corresponds with the general object which each pro¬ 
fesses to pursue. In the civil court the person who makes 
the complaint is the ])arty who has suffered by the breach 
of the law. He is responsible for the conduct of the pro¬ 
ceedings, and in a great measure for the expenses of them, 
inasmuch as they are treated as though they were carried 
on entirely for his beneflL He may abandon them at any 
moment, or he may settle the dispute privately, if he thinks 
fit. On the other hand, in the criminal court, though it 
has been the custom in England hitherto to trust the con¬ 
duct of prosecutions to some extent to private individuals, 
the prosecutor is in no way responsible for, nor lias he any 
control over the proceedings. 

449. It is a general rule that courts of law will not 
move unless some duty or obligation is broken. Very 
ollen parties assert rights which they do not as yet exer¬ 
cise, or repudiate obligations which they are not at the 
moment called upon to perform. And so disputes arise 
without any wrong having actually taken place : and very 
often parties are desirous, from reasons of convenience, to 
come into court and get their rights declared at once 
without waiting for the expected breach. No doubt 
there arc very often strong reasons of convenience in 
favour of such a course. The intention to do an act would, 
in a vast majority of cases, be abandoned, if it was known 
to be illegal; or, what comes to the same thing, if it was 
known that a court of law would treat it as illegal. The 
consideration which counterbalances these reasons of con¬ 
venience is, that thereby too much opportunity would be 
given to persons of litigious character to bring useless and 
vexatious suits agaiust their neighbours, whereby the 
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number of suits would be greatly multiplied. And since 
the buixlon and expense of litigation always falls to some 
extent on the public at lai^e, this buixleii and expense 
cannot be incrca 0 e<l solely with reference to considerations 
of private convenience. The mle, thci’eforc, is geneixilly 
adhered to, that there must be some actual wrong done 
before the coui't will set itself in motion. An exception^ 
is, however, generally made, where iliei'e is a reasonable; 
and well-grounded expectation tliat a breach of duty or 
obligation will be committed, and tliat no proper miress 
can be had, if it does take place. There is, indeed, one 
class of cases in England in which parties are allowed to 
come and ask simply for the opinion of tlie court upon their 
rig] its and duties: but that is cotiBned to trustees, who, 
by a peculiarity of our law, may always practically east 
upon the court the duty which has been undertaken by 
tlicmselvcs. This being so, it is more economical to allow 
tliom to consult the court, as it were, and to reejuire the 
court to give them its advice; for a refusal might only 
result ill a far greater burden. 

450. The respective schemes of procedure are fashioned commence^ 
according to these views. In ull courts the j^arty who seeks 
to set the court in motion has, except in very special cases 
such u8 arc mentioned above, to make a statement winch, 
whether it l>e culled a complaint, an indictment, a charge, 
a demand, a bill of complaint, a plaint, or a declaration, 
is ill fact an assertion that a wrong has been committed ^ 
including also generally, in tbe civil courts, a claim for 
redress. This is iuvanablc: and there is also invariably 
a defined mode of brioging before the court the person 
whose conduct is complained of, in order that Ida answer 
may be heard. But there is a good deal of variety, and 
some peculiarity in the modes of doing this. Sometimes the 
party against whom the complaint is made is summoned; 
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that is, he receives a notice that his attendance is required 
in court; sometimes he is arrested and brought there; 
sometimes he is required actually to appear in court; 
sometimes only to put in his answer or defence. Moreover 
the practice varies as to the exact time of making the 
statement of the particular wrong complained of. Some¬ 
times it is made simultaneously with the first summons to 
come into court ainl answer it. Sometimes the summons 
into court takes place first, and the complaint is made 
afterwards. And these varieties arc to he found not only 
ill dilfcrent countries, but in the same. For some crimes, 
both ill England and Indio, a party may be arrested and 
brought into court; in others the procec<lings can only 
commence by a summons, followed by a warnmt in tasc 
of iion-a])pearance. In England, in tlie Common Law 
Courts of civil procedure, the theory is, that notljing can 
be done in the first instaiice beyond bringing the party com- 
]ilainod Against into court, and that no further proceedings 
are possible, until this hasl)ecu accomplished. And though 
the rigour of tliis rule is now nduxed, it is still so much re- 
6))ected, tlmt the appearance (as it is culled) of the <Iefcndant 
Is always feigned to have taken place, even wdien the proceed¬ 
ings go on without it. Wheu both parties have api>eared, 
or aro supposed to have A]>peared, then each makes his re¬ 
spective statements, answering and replying to cuch other 
till both aides have nothing more to say. In the Court of 
Chancery, on the other hand, the plaintiff commences pro¬ 
ceedings by stating what he has to complain of, and de¬ 
livering a copy of the statement to the defendant; at the 
same time requiring him to appear and answer it And the 
rule requiring the defendant to appear before the case can 
proceed further then applies, as in the Common Law Courts, 
but is avoided by the same ftetion. The curiously indirect 
methods which were at one time in use both in Courts of 
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Common Law and Courts of T)lmnccry, to compel a de¬ 
fendant to take the step of appearing in coarti and some 
expressions which are used reganlitig it, seem to point t(» 
something voluntary in the submission of the defendant to 
the jurisdiction of the court. This is analogous to wimt 
1ms been pointed out by Sir Henry Maine in what he 
considers the most ancient judicial proceeding known 
to us—the le(jU actio saermnenti of the liomans^ where the 
fonn of the proceeding appears to treat the judge, rather 
i\H a private arbitrator chosen by t!ie |mrties, than as a 
public officer of justice. But in modem times this appear- 
ance of voluntary Kulimiosion bus no significance^. 

451. It is imposaiblc here to do more, than to point 
out the lending characteristics of the proccilurc, by wlucli 
the complaint of one side and the defence of the other jire 
submitted to the judgment of the trilmnal. The rules 
upon this subject, calletl by us the rules of pleading, are 
generally elaborate, and very often highly artificial, and 
even capricious ; but I will notice one or two lending dis- 
tiiictions of piiiiciplc in the practice which has prevailed 
in different courts respecting it. 

452. In every dispute the two principal questions to 
be determined are, (i) wliat arc the duties and obligatitms 
which exist between the parties 1 { 2 ) have they or any ot 
them been broken ? The first of these questions depends 
ultimately of course upon the law, but proximately it may 
depend on whether certain events have happened, on the 
happening of which duties and obligations will arise; such, 
for instance, as whether a contract b^ been made; or a 
will executed; or a marriage solemnized. Tlie second 
depends on whether certain events have happened. Hence 
in every case which comes into court the questions to be 

^ See Maine*a Ancient Law (ffrat ed.), p. 375. 
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determined resolve themselves into questions of law and 
questions c>f fact; and it is tlie object of the rules of plead*- 
ing in English courts, and analogous rules in all other 
courts, to put into a more or less precise form the various 
questions of law and fact which have to be determined. 

453. The difficulty of understanding the procedure in 
the English Courts of Common Law arises from the 
very wide difference which prevails between- the theory 
and the practice Imacd upon it. Theoretically the parties to 
a suit at common law are required to work out the 
questions of law and questions of fact into distinct issues, 
as they are called; aud though at tlie present day this 
is but imperfectly done, yet, as these questions have to 
be deci<jcd by different tribunals—issues of law by the 
court and issues of fact by the jury—one would suppose 
that to whatever extent this has not been done before, 
the dcfictctiey must necessarily be supplied at the hearing. 
The judge, ouo would think, would have first to completely 
separate, and then to decide the questions of law ; after 
which he would ask the Jury to give their opinion on the 
facts. To a very considerable extent this is done. But then 
it is only done in a verbal addi-ess to the jury of which 
there is no r^ular record; the observations on the facts 
are so mingled wltli the directions on the law, that it is 
sometimes very difficult to distinguish them; and what is 
more important still, there is no regular mode of ascer¬ 
taining, whether or no the jury accept the law as the judge 
lays it down; because the ordinary form of finding is, not 
on specific questions exclusively of fact, but for the plaintilT, 
or for the defendant, in general terms Indeed, were it 

' The jury aMmot be compelled to find pnrticular fikcts, or even 
to find the affirmattve, or negative, on particular isBues, though they 
are generally williog to do*eo, if requeated. But it has been always 
recognised as their undoubted privilege to decline finding any other 
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considered necessary to keep the functions of the court and 
the jury aa completely severed 5u i)ractice as they are in 
theory, the proceed! ngR at a trial at Nisi Frius would 
undergo a very considerable change. I even think it very 
doubtful whether with such a severance of functions the 
jury system could be as successfully worked as it is at 
p^sent. The present success of that system de]>ends 
almost entirely on the friendly co-operation and mutual 
good understanding between the court and the jury, whicli 
have been, in England, so liappily established : an<l these 
it would be extremely difficult to preserve, together with 
such discussions as to their respective duties, as would be 
necessary to keep each within the strict liinits of its own 
particular functions. 

454. I have already adverted ' to a similar iiulistinct- 
ness in the line drawn between law and fact in the pro- 
cc<‘ding8 Bubsequent to the venlict of the jury, when the 
tribunal, whilst professing to keep within the province of 
pure law, really enters into conKidcrntions wiiich it seems 
impossible to call legjil: as, for instance, whether a veidict 
is against the weight of the evidence. And though a legal 
form is given to another frequent consideration, namely, 
whether there is any evidence to support tlie verdict, yet I 
think it is impossible to doubt that under this form what 
is really very often considered is, whether the jury have 
drawn the right inference from the facts laid before them. 

455. In criminal cases no attempt is made to separate incriminu] 
the questions of law and fact prior to the hearing j and 
though the functions of Judge and jury are in criminal 

cases theoretically separated, there is still the same absence 
of all security that this separation should be practically 

than a general verdict, and they have been known to exercise it. 

See a case reported in the third volureo of Adolphus and dlis* 

Reports, p. 506. ' Supra, sect. 243. 
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observed; and the result in a criminal trial, even more 
tlian III a civil one, is in reality arrived at rather by a co- 
ojieration of judge and jury throughout the trial, than 
by the siniultuneous exercise of two entiicly independent 
functions. 

of 456. The proceedings in the Courts of Chancery arc a 
good deal simpler. There it ie not necessary to separ^e 
t)ie issues of law and fact. The parties are not required 
to make this separation at any stage of the pleadings 
antecedent to the hearing, and tliere is nothing in the 
nature of the proceedings at the hearing which renders 
it then necessary, inasmuch as the presiding judges decide 
both law and fact simultaneously. And in practice tlie 
separation is only so far made, as is found to bo con¬ 
venient for undei'stauding the case, and so far as the 
judges may make it, when in conformity with the tradition 
of the courts, they disclose to the litigants their reasons 
in detail for coming to a conclusion. 

450 a. Tlic provision of the Indian Code of Civil Pro- 

* cedure on this subject is a very peculiar and stringent 
one. It Inquires that the judge should settle the ques¬ 
tions of law and fact u\)on wliicli the parties are at issue 
in every case before the hearing commences. Tlie French 
Code requires no settlement of issues, but tliere are 
very strict rules wbicli require that the judgment should 
contain a specific statement of the points of law and 
of fact which have arisen, with the determination of 
each. The requirements of the Italian Code, and I 
believe also of the Spanish law, are similar. Of all these 
methods, that provided for by the Indian Code is the most 
laborious and complete ^ It contemplates that every 
possible issue which can arise should be raised pro¬ 
spectively ; a much greater burden than is thrown upon 

' See the Code of Civil Procedure, a. 141. 
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a judge l)y the French Code, who has only to declare 
what issues have actually come into dispute; and in fact 
this duty has been found so onerous that the courts in 
Iiulia liave almost universally neglected it. Upon a review 
of the various methods of procedure adopted in different 
countiics in civil cases, a commission which recently sat to 
consider the subject appears to have come to the conclusion, 
that it may bo safely left to the discretion of the court how 
far, and when, and with whut i)recision tho issues shall be 
asceidained; and that so far as this Inis to bo done, it 
sliould 1x5 done, if possible, by ugi'ecmriit of tlio parties h 
But tlie report is silent upon tJic question of separating 
the findings on theso several issues, so tliat it may bo 
inferred that tho practice of not doing so, as it at present 
exiHts in Flngland, is not disapproved. 

457. Another great point of difference in the practice Vurifimtu 
of various courts is, as to the I'espoiiHilulity which tho m^iu. 
parties tiikc upon themselves iu making the statements 
which embody the complaint upon ouc side and tlie defence 
u 2 )on the other. In the Court of Cliaiicery tho plaintiff 
is not liound to swear to the truth of the bill, but tlie 
delViidant must swear that his answer is true to the best of 
his knowledge and belief. In the Criminal Courts, the 
practice only concerns the accuser, for he alone makes 
a formal statement; and as to that it varies. In Courts 
of Common Law, no oath or other pledge of veracity is 
required from either plaintiff or defendant, when making 
his preliminary statement; and as such statements are, in 
these courts, made in a very technical form, they can very 
often he repudiated, if it suits the purpo.se of the person 
making them to do so. In India, the parties to civil suits 
verify the truth of their statements, and the law says that 
they may be punished if that verification is falftc; but as 

‘ See the Ileport of the Judicature ComiuiiMion, p. n. 
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they are to state not only what they know, but what they 
arc informed, and what they expect to be able to prove, 
without distinction, this is no great security. Probalily 
the best thing that can be done is to call upon the parties 
to state their case fully; to allow them to put what they 
liavc to Buy into any form they like, and to treat what is 
so said ns one would treat any other delIhcrate assertion, 
that is to say, as ono from which it is almost impossible 
for tlicm, without full explanation, very greatly to depart. 

458. When the cose has l)ocn heard and the decision 
given, the result, so far us the judgment is uot merely decla¬ 
ratory, into impoFC either an ultimate or intermediate sane- 
tion. Ill civil cases this will gencrully be an intermediate 
Banctiou only, and, for the reasonH explained above, generally 
in the form of an order to make coinponsation or re^titu^ 
tion. Rut though the couils lay down ns a gcuerul rule 
tliut they will not move unless thoru has been sonic 
wrong counnittetl, the rad object of many suits is not 
to compel redress, either in the shape of conipensution 
or of restitution. The real disjiuto is as to the rights 
of the 1 ‘espective parties, and luvving once jirocured a 
declaration 011 tins point, it is generally well known to all 
concerned in the litigation that every one will do what is 
required, either from motives of honesty, or because the 
means of compulsion arc now so proximate and certain that 
it is useless further to resist. For this rea^ou we constantly 
hud that the result of litigation is a mere declaration. 

459. Again, wherever it is possible, the Court of 
Chancery, which alone has power to do so, gives redress 
by way of restitution Hither than by way of compensatlun. 
Now the principle of restitution is to assume by a fiction 
that the wrong done can be undone, and as far as possible 
to treat the rights, duties, and obligations of all parties as 
being at that moment, and as if they had been all along, 
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such as they woiiUl have been, ]iad nothing takci» place to 
interfere witli them. Thus, wlien a pale of property is set 
aside on account <)f fraud, every effort is made to put tlie 
parties pi^ccisely iu the same ponition as if the fraud had 
not taken place. The framiulent couvoyance is deelarod 
void. Tlic pr^^pcrty is treated txs never having ceased to 
belong to the party who was iiuluciHl by the fraud to jwirt 
with it. All the profits are doelarctl to Indong to Inm, 
and AO forth. Tho court only renorts to a money puy- 
inciil hy way of comjicnAation wln^n it ih comp<^lh'd to do 
so. 13ut it would not always he easy to say whether, in 
very strictness, the court, in making a decree of this kiial, 
was depriving the d<^Pcn<lantof a right, or merely <lcelaring 
the existing rights of the plaintiff; that is to say, whether 
it was applying* an ultimate sa net ion, or not apjdyiiig a 
sanction at all. Nor is there any reason in prnctic:o for 
distinguishing between tho iiorfonniuicc of tlu‘sc opera¬ 
tions. On the contmry, it rather hovxch uh a guide to the 
measure of relief, to keep up tlio idea (cV4*n tlioiigh it ho 
iictitious) that the rights of the parties are only being 
declared. Wo have, therefore, another i*cas*on Nvliy iu 
form, at any rate, the final decree in u suit is often 
only declaratory. 
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The following aro thp soctionH of the Indian Penal Code 
winch dofiuc the crime of murder. It ia the most clabo** 
rate utlvinpt to <lcfiue a crime wliieh I have ever scon; but 
I think it has failed ; and that the cause of the failure was 
the want of a proper ])roUminary investigation into the 
tueauing of the terms iu which it is expressed. 

Scetion 299. Whoever onuses death hy doing an act— 

a. with the iutcntiou of causing death, or, 

b. with the intoution of causing such bodily injury 

as is likely to cause death, or, 

0 . with the kn<iw]cdgc that ho is likely by such act 
to cause death, 

coinuiits the offence of culpable honiicido. 

iScetiou 300. Kxci.‘pt ill the eases hereafter cxcoiitcd* 
culpable homicide is murder^ 

o. if the act by which tho death is caused is done 
with the intention of causiug death, or, 

(3. if it is done with the iiiteuiiou of causing such 
bodily injury as tho offender knows to be likely 
to cause the death of the person to whom the 
harm is caused, or, • 

y. if it is done with the intention of causiug bodily 
injury to auy jicrain, and the bodily injury in¬ 
tended to be inflicte^l is suflieient in the ordinary 
coui^se of nature to cause death, or, 

8. if the persua committing the act knows that it is 
so imminently dangerous that it must in all 
probability cause death, or such bodily injury as 

8 
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is likely to cause deaths and commits such act 
without excuse for incurring the risk of causing 
death or such injury as aforesaid. 

Tlie definition of murder is, therefore, arrived at by 
combining a, and c, with o, yi»and 5; giving in all 
twelve combinations, and as many definitions of murder. 
But, as might be supposed, there are not os many different 
kinds of murder. I think all are comprised in the three 
following definitions 

De/. 1. Whoever causes death by doing an act with the 
intention of causing death commits the offence of murder. 

De/. 2. Whoever causes death by doing on act with 
tlio intention of causing such bodily injury as is likely to 
cause death commits the offenco of murder. 

De/, 3. Whoever causes death by doing an act wliich 
ho knows to bo so imminently dangerous that it must in all 
probability cause death, or such bodily injury as is likely 
to cause death, an<{ commits such act without excuse fur 
incurring the i*isk of causing death or such injury as afore¬ 
said, commits the offence of murder. 

Probably the distinction whicli the authors of the Code 
desired to draw between knowledge and inteyiiion is this:-~ 
they would say a man intended consequences which he 
expected and desired, cither as an end, or as means; and 
that he knew of consequences, which he expected, but 
which he did not desire. In this they differ from Austin, 
who, us 1 ms been seen, calls%ll three states of mind by the 
name of intention. The difficulty, however, remains that 
unless we give to the word 'knowledge,’ in section 299 , 
another and a vei’y different Bignificatioii, cases of rash or 
heedless killing are wholly unprovided for by the Code. 
Some amendments of this portion of the Code are, I 
believe, under consideration. 
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VoM convoluoncc of reference, I have inMcrtod herctliose 
f-cctiiins or portidns of sections of the Proscription Act 
niul tfie Limitation Art to which I have most fre<iuently 
referred, omitting for the sake of brevity everything else* 

3 a 7 ul 3 William I K, ^oexL 

St'ction 2. No claim which may bo lawfully made at 
the connnon law, hy custom, prescription, or gi*ant, to any 
way or other caseuieiit, or to any watcreom’so, or tlie use 
of any water, to lie enjoyed or derived upon, over, or from 
any land, when such way or other matter a« herein last 
before incutioned Bliall have been actually enjoyed by any 
person claiming right thereto, without interniption, for 
the full jieriod of twenty years, shall be defeated or d%- 
stro3’ed by showing only that such way or other matter 
was first enjoyed at any time prior to such period of twenty 
years, but nevertheless, such cluitn may be defeated in any 
other way by which the same is now liable to bo defeated ; 
and when such way or other matter as heroin last before 
mentioned shall have been so enjoyed as aforesaid for the 
full period of forty years, the right thereto shall be deemed 
absolute and indefeasible, unless it shall appear that the 
same was enjoyed by some consent or agreement expressly 
given or made for that purpose by deed or writing. 

Section 3. When the access and use of light to and for 
any dwelling-house, workshop, or other iMiilding shall have 
been actually enjoyed therewith for the full period of 
twenty years without interruption, the right thereto shall 
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be deemetl absolute and indefeasible, any local usage or 
custom to the conti'ary notwithstanding, unless it shall 
appear that the same was enjoyed by some consent or 
agreement expressly made or given for the purpose by 
deed or writing. 

Section 5. In all actions upon the case and other 
]iloadings, wherein the party claiming may now by law 
allege his right genomlly, without avendng the existence 
t>f such right from time immemorial, such general allega¬ 
tion hIuvII still be deoinc<t siifticient, and if the same sliall 
1)0 denied, all tim\ every the matters in this Act mentioned 
and provided, which slmll ho applicahlc to the case, shall be 
adinisaiblo in evidence to restrain or rebut such allegation; 
and in all ])leA<lings to actions of trespass, and in all 
other plcatliugs whereiu before the passing of this Act it 
would have boon necessary to have alleged the right to 
have existed from time immemorial, it shall ho suiHcicnt to 
allege the enjoyment thereof as of right by the occupier of 
the tenement in respect whereof the same is claimed fur 
and during such of the periods mentioned in this Act as 
may be applicable to the case, and without claiming in the 
name or right of the owner of the foe, as is now nsually 
done. 

3 Ci7id 4 Wi/liam IV, c 7 iap. xxvit. 

Section 2. No person shall bring an action to recover 
any land but within tw^enty years next after the time at 
which the right to bring such action shall have first accrued 
to some person through whom he claims ; or if such right 
shall not have acemed to any person through whom he 
claims, then within twenty years next after the time at 
which the right to»bring sucli action shall have first accrued 
to the person making or bringing the same. 

Section 3. lu the construction of tliis Act the right to 



JppefuJix S. 


261 


bring an action to recover any Ittiul shall be cleoined to 
have first accrued at such time as hereinafter is mentioned: 
(tliat is to 6uy) wiien the person claiming such land, or 
some person through whom ho claims, shall, in respect of 
the estate or interest claimed, have hocu in possession or 
receipt of the profits of such land, and shall while entitled 
thereto, have been disposscsscil, or have diseontinucil such 
po.ssesKion or receipt, thou such right shall be deotned to 
have first accrued at tbc time of sueh ^lispossession or dis¬ 
continuance of possession, or at tbc lust time at which 
such profits were received. 

Section 7. "When any person shall bo in posscftsion or 
in receipt of the ]>rofits of any land, as tenant at will, the 
riglit of the person entitled subject tlici-eto, or of the pri*son 
through whom he chains, to bring an action to recover such 
land, shall be deemed to have first accrued oitluT at the 
dcterini nation of such tenancy, or at the expiration of one 
year next after the commencement of such tenancy, at 
W'hich time such tenancy shall be decnicHl to have deter¬ 
mined ; provided always that no mortgagee or cestuiquo 
trust shall bo deemed to be a tenant at will, within the 
meaning of this clause, to his mortgagee or trustee. 

Section 8. ‘When any ]>er6on shall bo in possession or 
in receipt of the profits of any land, as tenant from year 
to year or other period, without any lease in writing, the 
right of the person entitled subject thereto, or of the 
person through whom ho claims, to bring an action to 
recover such land, shall be deemed to liave first accrued 
at the determination of tbc fii-st of such years or other 
periods, or at the lost time when any rent payable in 
respect of such tenancy shall have been received (which 
shall last happen)* 

Sect!A 28. When a mortgagee shall have obtained 
the possession or receipt of the^ profits of any land com« 
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prised in Ijis mortgage, the mortgagor or any person 
claiming through him shall not bring a suit to redeem the 
mortgage but witiiin twenty yeara next after the time at 
whiith the mortgagee obtauied such possession or i-cceipt, 
unless in the meantime au acknowledgment of the title of 
the niortgugor or of his riglit of redemption shall have 
been given to the mortgagor or other person claiming his 
estate, or to the agent of such mortgagor or person, in 
writing signed by the mortgagee, or the person claiming 
through him; and in such case no such suit shall be 
brought but within twenty years next alter the time at 
which such ackuowledguicnt, or the last of such ackuow> 
Icdgmcuts, if more tlmu one, was given. 
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*** Tlic numWrs in tlie Iiuiox refer to the HcctionA. 


Act» reitult'j from liOiUly movomentx, Auntiti, OHlablinlicd true conception 
30 .^. of bw, 10. 


^ extended uao of the u'<ird» 20^. 

— anaSyms of state of mind of j)er« 

Hun who doee an, 2io, 216. 
Actionft of tort, 179, 

* Advernc ’ poaseenion* convenience of 
tlie term, 404. 

Agent, poBsoMion through an, 339, 
346. See PoHHeeaioiu 
Alfre<l the Great, lawK of, as to re* 
taliation, 437. 

America, constitution of, 18. 

— uitimate sovereignty in, i8. 

— peculiarity in coiiBtitution of, 

19* 

— ultimate sovereignty dormant in, 

19. 

— Sa|>rem0 Court of, 70 , 

— apparent anomalous character of, 

20. 

— whether funcUouB of, are poli* 

tical, 30 . 

— I>e Tocquerille's estimation of 

functions of, questioned, 20,3i. 
Ajnerioan Courts, application of 
aaoctions in, 4^4. 

Aj^pearance of defendant, 450. 
Auctoritas and literatura, difficulty 
of distinguisbiDg, 43 n. 

Aula Regis, judicial functions of, 

54 * 


— dlMtinguiKhcd law from cthicH, 13. 

— and )>uHitive law from divine, 

natural, and moral law, 13. 
Aws that sovereign authority in 
BUpromo, ly, 

his criticiKin on Palsy's vemarkH 
oil extrai'tiou of judiciary law, 
61. 

— ha4 shewn custom dot's not rest 

on co^iMcnitM utentium, Jo. 

— criticism of Puley'a observations 

on intention of parties to con¬ 
tract, 173. 

— hU investigation of mental ole* 

mout in liability, 200. 

— criticism of Blackstone’s obser- 

vatiotis on ignorance of law, 
27X. 

Beniliani, shews that sovereign au¬ 
thority is supreme, 17. 

— difference lietween free and de¬ 

spotic governments aecf>rding 
to, 17. 

— thinks sovereignty might be 

limited by express convention, 
18. 

~ opposite views of, and Blackstone, 
as to origin of political society, 

34.36- 
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Bentham thinks costs in civil pro* 
ceedings should be bomo by 
gov«rmnont» 43^ n. 
what constitutes^ 1 tg. 
Jilackstono, admits that sovereign 
authority is supreme, 17. 

^ oppoHito views of. and Bentham, 
HM to origin of political society^ 

34.36- . 

^ erroneous views of, as to divine 
law, 82. 

— his explanation of ignorance as 

ground of non-liability, 257. 

^ his explanation of rule as to 
ignorance of law, 271. 

—his explanation of intoxication as 
ground of nondiaiuUtv, 179. 

-*> his narrow definition of proscrip* 
tion, 382-384. 

Bot, 427. 

Biac*ton, his rules as to acquisition 
of casements by prescription, 

597 - 

Broom, Mr., his statement ofdi^nc* 
tion between contract and tort» 
180. 

('alcutta, High Court of, lays down 
abstract propositions of law, 

59 ' 

^anodA, SCO ColonicH. 

Chancellor, as keq>er of king's com 
science, 34. 

Chattels, real and personal, 294 n. 
Civil and criminal, distinction of 
law into, i.|6. 

— and criminal courts, difference in 
ostensible functions ofr423,447. 
~ nnd criniirial law, changes in re* 
lation between, 442 h. 

— deatli, 120. 

injuries and crimes, iniporfec- 
tion of distinction between, 
187. 

— procedure, see Procedure. 
Colonies, conatitutioiiR of, 45. 

— government of England is su* 

preme in, 45. 

Commentaries, third source of law, 

63. 


Commentaries, how their authority 
is established, 63. 

~ and judicial decisions, difference 
between, 64. 

~ law laid down by, is abstracti not 
concrete, 64. 

Common Pleas, separation of Court 
of, fix>m king's person, {4. 
Competition of opposite analogies. 

extraction of law by, 61. 
Condition, meaning of the term, 128. 
^ difference between, and status, 
129 

Conflict of different kinds of law, 
erroneous supposition as to, 10. 
Contnutt, Savigny's examination of 
term, 164. 

— not generally defined by English 

lawyers, t68. 

— dufiiiitlon of, by Indian Law 

CiimmiHsioiiers, if'S. 

— definiUou of, in French and other 

Codes, 168 n. 170. 

^ 8U|>eriority of ^vigny'a dufini* 
lion, 170. 

— how the legal relation arises out 

of, 171, i?8. 

— solciniiities required in, 171. 

^ effect of oiiiitUng solciunities, 
173, 

— intention of parties to, 173, 

— in what sense It governs the 

contract, 173, 174. 

— Paley’s remnrks, 173. 

— AuNtin's criUcism thereon, 173. 

— how intention of parties to, 

aRcertaiiied in practice, 174. 

— sovereign authority and not, is 

the source of the obligation, 
i?8. 

— how distinguished from tort or 

delict, 180. 

— statement of this distinction by 

Mr. Broom, 180. 

— obligations which arise upon, arc 

primary, 184. 

— some obligatiotiB arise neither 

upon, nor upon delict, 185. 

^ insanity as ground of non-liablllty 
in, 252. 



liidex. 


265 


Contract, ignorance as ground of 
non I lability in, 260. 
tntoxicatimi iu ground of non* 
liability in, 283. 

CO'Owncn, powcaKiou of, 366. 
Co^ownenlnp. 307. * 

— liow distil iguiifhod from owner* 

sbip of juribtical pctvotix, 509. 

— of Hmdw family, 311. 
Coparcenary, 310, 366. StJe Co* 

ownership. 

Cor]>orati(m, utiv of the tenn to 
de9cnl»e H jurintical petxon, 133. 
See JnnHiieal IVi'Hon. 

CostH, in civil prof eedinga, principle 
of ap]i<»rtlonmcnt, 43^ n. 

Court of Chancery, notiouH of, aa to 
owiicrHlijp, 304. 

(/rnnen and civil injuries, inipoifoc* 
tion of diatiuctioM between, 
1H7. 

Criuiinal and C'vil, diatlnclion of law 
into, 146. 

— niul civil law, changes in the re- 

lation between, ^43 »• 

— law, origin of, 187, iH8. 

“ procedure, see Fr needurc. 
OuHtorn, iouiih iiource of law, 65. 

— what i» a, in a legal ♦•♦•nne, 68. 

— growth i)f, 69. 

authority of, as a houjcc of law, 
70. 

— shewn by Austin not to rcHt on 

eonumins afenlfunu 70. 

— not merely a brand) of judiciary 

law, 70. 

— tendency to substitute written 

law for, 70 ». 

— does not necessarily iutply an ex¬ 

ception, 7 

— wIieiL uiiiverRal in called law, 73. 

Damages, modem notions of, as cum* 
^)enMtion, 437* 

Day&bhaga, an authoritative com* 
menUry on law, €3. 

Death, what conHtitutes, 120. 

~ civil, 1 30 . 

Decrees, very often only declaratory, 
458. 


Delegation of sovereignty, 25. See 
Sovereignty. 

Delict or tort, imperfect conception 
of, 179. 

— how distinguished from contract, 

180. 

— Ktati ment of distinction by Mr. 

180. 

— French definition of, iSa. 

— not the source of obligation, 183. 

— only the oceuxion of it, r8.<. 

— obligations which arise upiin, arc 

secondary, 

— sotne obligations arise neither 

upon, nor u]>oii contract, 185. 

— «|iiaMldeUct, r'3. 

Derivative possrHsiun, 330. Hw 
Fusdo^sinn. 

not a foundation for proscription 
or liiiiitation, 395, 396, 401. 
Dct«»niiou, 316. 

Du Ti»c9uuviUc, his cAtiniati<m of 
functions of Supreme Court of 
' America, questioned, 3c, ai. 
DishoncRty, as a criterion of liahility, 

331. 

— what it nioauH, 331. 

Divibu law, suppoKud conflict be* 
tween, and positive law, 11, 83. 

— distiogniHlied by Austin from 

pc^sitivu Jaw, 13. 

— as a source of Jaw, 74. 

^ views of various natioiiH m to 
revdationj “6. 

— as revealed to ilindoos, not con* 

nidered fiu&l and complete by 

Meuu, 78. 

^ must be considered as a source 
of law, 82. 

cm^r of llIaekstoDC as to, 82. 
erroneous Tiotir>ns as to G<inflict 
lietween, and human biw, 82. 
Drunkenness, 179. See Intoxica¬ 
tion. 

DurcRR. as grounil of non* 1 )ability, 
287. 

» does not destroy the will, 387. 
Duty, meaning of the term, 101. 

^ nee<l not have a correspouding 
105. 
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Duty, but every ri^lit iQUHt have a 
w^peapon<lin^,^ lo,^. 

^ uiudt be specific, 109. 

— Hoveruijjn cannot be to, 

110. 

— in wliat Hense opposed to obli^* 

tion, 137. 

» poiiitivo HUd negative, 138. 

relative and al>Holute, 139. 

» pnnmry and secondary or sanc¬ 
tioning, 140. 

— priiuaiy, rarely cxprcjwiKl, 151, 

^ Houietiiues the breach of, is de¬ 
fined, 15a. 

^ generally not even very dearly 
inipliud, 153. 

^ nowhere stated by Blacketonc, 
J 64 . 

— or by other jurintR, 154. 
confouiniotl by Kogiish lawyers 

with fonns of procedure, 154. 

— ebnilur HonDtincse of freudi 

Civil Code, 155. 

» iinture of, does not depend on 
occaHiun of creation, 190. 

^ )>riniary, must be determined 
before fixing liability, 2410. 

— if not by court, then by jury, 

241a. 

— relative, exists for benefit of 

society at large, 421. 

Easumenis, are a kind of servitudes, 
369. 

— whether h11 , are real, 370. 
ore arbitrarily defined, 372. 
what constitutes ([uosi-possession 

of, 376. 

Roman law m to acquisition of> 
by prescription, 397. 

^ corresponding rules in Bmeton, 
397 * 

— in modern English law, 397. 

— contact between English and 

Roman law of acquiatioD of, 

398. 

^ what enjoyment of, necessary for 
prescription, 400. 

» must be * OB of right,' 400. 

^ not derivative, 401, 


Easements, not vi, cloio, or precario, 

40i. 

— of light, anomalouH rules as to, 

405 

English law, why it has remained 
flexible, 59. 

— fanciful use of term ownership 

in, 294. 

— pccidiar liotlons in, as to owner- 

Hhip, 300. 

— peculiar position of tenant ot 

l-md under, 353. 

Equitable ownership, 304. 

E«|uity, under the Roniati law, Sir 
Henry Maine's explanation of, 

94 - 

— origin of, in England, 94. 

~ C4>miuissinn to Chancellor, 94. 

^ elm 11 go from a Hpeeial to ag^tiei-al 
ooiumisHion, 94. 

— loss of eloKticity in English, 9401 
~ how ocuounted for by Sir Henry 

Maine, 940. 

« due also to difference in modern 
conccptiuTi of law, 940. 

— why it pi*ccodes IcgiKlation, 94 n. 

— like the rest of jiidge-niade law 

is iKNst /ach and concrete, 
96. 

» ill India, 97. 

** vague notions as to administra¬ 
tion of it there, 97 
—^ difficulty of transferring our 
system to India, 97 ft. 

Equity and good conscience, use of 
phrase in India, 97. 

Estates, peculiar notion of, in Eng¬ 
lish law, 301. 

Ethics, how di&tinguisbed from law, 
13 - 

Ex contractu, liability, 162. 

Ex delicto, liability, 162. 

Executive and judicial, vagueness of 
terms, aB. 

Fact and law, separation of, in Eng¬ 
land and on the Continent, 59, 
43 »* 

^ effect of complete separation of, 

39 * 433 * 
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Fact an<l Law, 
between, 

* 43 . 453 * 
Vette Naturse 

339 - 

Feud, 417. 
Forfeiture, na 
b'raiice. const 
1851, >41 
Fraud, uHacr 

— what it njt 
^ dUtiuctiou 

knowing, 

— includes u) 
Frauilnlcutre 

Fraud. 

Free goveriim 
Hiou, 17. 
French code, 
M to prii 
—^ definition 
170. 

^ definition 
definition • 
French law, 
fact i>y 
4 ‘\(f «. 

^ of Hubstitu 

— ride roquh 

Hcriptiun 

— applicatiot 

444 - 

Futwa Alum 
comment 

Game laws, t 
are founc 
Government, 
society, 8 

— free and c 

tween, i; 

— not a difiei 

— origin of, 

Society. 
—> the avowe> 

37 i 4 * 9 - 

— of England 

45 - 

Grani, presua 
in preecri 


Guardian, posAewion of, on bclmlf 
of luH ward, 343. 

Guilty mind, not iiccesaaiy to con¬ 
stitute crime, 189. 

Iledaya, an authoritative ciiiiiiiiuu- 
tary on law, 63. 

HeedlcflsncHK, state of mind do- 
scril>eJ by, 3lo, 314. 

Hindoo fuaily, co-owjicrKliip of, 31T, 
% 

— widow. intercHt of, how con* 

hutcrc<I, 303 

lIobhcH, views of, m to origin of 

]K>hticAl HfK:icty, 36 H> 

House uf LoniH, judicial authority 

of» 54- 

Ignorance, .on a gi-euud of non* 
liability, 354. 

~ difference between mistake and, 
*54 

— not u defect of the will, 237. 

— IlhmksUuie's usplaiiation, 257. 

— will not oxen so an jict other¬ 

wise unlawful. 259. 

— in UHSOH of contract, 2()0. 

— no excuBc if result of carelessnuHH, 

264. 

— clASHification of cases, 363. 

— unsettled state of the law, 2O5 a. 

— c.oKCs where it is mutual, 263 ti- 

— where it is on one side only, 

367. 

— of law and of fact, rule aa to, 

270. 

— Blackstono's explanation, 271* 

— Austin *9 obHci vatic ns thereon, 

27J. 

— rule too sweeping, 276. 

— Roman law on this sabjoot, 

378. 

Imperfect law. inappr<»|iriatencKS of 
expreeeioii, 433. 

imprisonment for debt, abolition of, 
44 *. 443 r M 4 * 

India, flelegation of legi*<lative au¬ 
thority in, 45. 

*— attem4>tii to tic up ownership ii&, 
199, 306 n. 
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India, danger of extending Englinh 
Dotione as to ownerehip 306. 

— family ownerHbip in, 311, 366 

— tenant of lane] in, 357, 

^ mice of liTiiitation in, 391, 409. 

ajipJication of eanctiona in, 443. 
» ploacIingK in, 456 a. 

Indian Council, liekgation of |>owcrH 
by, 47 - 

InclUii I^w CommiHaioncre, tholr 
definition of contract, 168. 
Indian J\*nul Code, dcfinitiun of 
murder !u, 229, App« B. 

^ ])rovimon aa to intoxication iu, 

279. 

Infancy, aa ground of non liability, 
284. 

rule in criminal caaca, 285. 

» nilo in caa^R of contract, 286. 
Infanta, capacity of, 121. 

jkOKBCHsion of, 343. 

Injury, nut defined in law, 194. 

In irtTminam, right, meaning of the 
phriiHe, J36. 

In rein, right meaning of the phrase, 
136. 

Innanity, ae a ground of non-liability, 
244 MfJCl. 

iu<Hlcin ulcae ns to, 245. 

— how they atlect liability, 246. 

— peculiar cliaracter of inquiry ae 

to, in criminal cacicfl, 247. 
tiuu ground of iiondiability or 
swcount of, 248. 

ei^KtentialR of crime gcuerally not 
wanting, 249. 

— mode in which question submitted 

to jury, 230. 

— as groutul of Rond lability in con¬ 

tract, 2$ 2. 

— as ground of non-liability in de- 

Hct, 353. 

— Lord lirtlss'g opinion, 253, 
Intention of parties, how far It 

governs contract, 173, J74. 

~ how Aocertaiued iu practice, 174. 

— state of luiiul described as. 210, 

21 ^ 

covers nil the case^ iti which the 
cons'^quences axe exitected, 114, 


Intoxication, as ground of non¬ 
liability, 279. 

Blacks tone's explan.ation of it, 
279. 

— provision as to, in Indian Penal 

Coile. 279. 

— true effect of excluding con^i<lcr* 

ation of, 281 

08 ground of nondiability in con¬ 
tract, 2S3. 

IssncH of law audfict, 452, 45 v 

— settlement of, 456 a. 

Italian Civil C(hIo, lietiniUon of con¬ 
tract in, t 6S n, 170. 

— separation of issues of law and 

fact under, 39, 456 ». 

Jews, their peculiar ideas of Jaw, 
and of political society, 81. 

— not sntihfmd with tliiMn, 81. 

Joint tenancy, 310, 366, ISee Co- 

owneixlilp. 

JudgoH, the authors of judiciary 
law, 49. Soo Judiciiiry l/iw. 
» how they came to he authuVH of 
law, 52. 

— poiform a function of sovereignty, 

5 , 1 - 

— creation c»f law by, not necessarily 

a usuqtarimi, 57. 
extent t4» which they have Icgis- 
hkted, 58. 

— never avowedly legiMlate, 58. 

— leginlatiou has been forced upon 

them, 58. 

— do not completely sepavato law 

and fact iu England, 39, 456 a. 

— otlicrwisc on the Cuntiiient, 39, 

456 rt. 

—' opinions of English, are not law, 
60. 

must decide according to humaii 
law ami not according to their 
notions of divine law, ^6• 

— popular estimation of functiuns 

of, to redress grievances, 95. 
Judicial and executive, voguuneNM 
of terms, 28. 

— ai\d legislative functions, separa¬ 

tion of, 54, 
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Judicial ilmHioni?, uica of law ori^- 
UixWy j^cneratccl by, 55. 

— delegaturn of autbi»rity to pro* 

nouTicc, 56. 

— tlifttjrence between, and commen¬ 

taries, (>4. 

— are c(incri'to, not abstract, ^>4. 
Judiciary law, uccoiiil source of 

law, 4ft. 

— binding authority of, 51, 

— power of judgoH to make, 52. 

—* clmrrw‘tcHHticM of, 5^. 

— A Until I’s criticjj»in of, 59, 

— peculiarities of, 59. 

~ (ilijections to, and advantage's of, 

59 * 

— j>ro<Jcss by whicli eatractod, 60. 

— dosori[ition of, by l^iJcy, 61. 

^ Austin's criticlniUK tbereou, 61. 
Juris])!udrncu. Hoe Law'. 

Juristical person, meaning of Uie 

term, 123. • 

~ uiiHcalled a* mond' persmi, 123 u. 

— how it diffura fnnu a [rartnemhip, 

»cannot )>u created except by 
sovereign, 126, 

— exceptional clahn of Hindirosand 

MuhammedanH to create, 126. 
Juiis uiuvcrsitsiH, nicnnlng of tlic 
term, 131. 

Jury, as judges of insanity, 250, 251. 

— exercise of funetious ly, 453. 

— find a general verdict, 433. 

— caiiDot be coTiipcllcd to do other¬ 

wise, 453. 

JuH gontinin, is identical with 
Greek law of naiuru, 90. 
is based on uuiiorndty, 90. 
Justice, distinct ideas comprehended 
by term, 95. 

Just title, rule re<]uiriDg, for pre¬ 
scription in Roman law, 383 a, 
397 - 

King, see Sovereign. 

King's Peace, notion that all crimi¬ 
nal ufienccs disturb, 18B. 
Knowledge, as a criterion of Ua- 
billty, 229. 


Knowledge, what it means, 229. 
when iinptirtant, 230. 

Land, peculiar notions lu England 
OH to ownership of, 300 sqip 

— ]w>sscHBion of, bow taken, retained, 

nml lost, 322, 325, 332, 

. l>ecuUar position of tenant of. 

under Knglisli Isvw, 353. 

Law, genontl conception of, 1. 

— part of conception of political 

society, 2. 

— is the coinin.aiulH issueil by head 

4»f a imlitical society. 5. 
orilerx not ouforced m'o Ui»t, 5. 

»orders mldn^Hod to indivMuals 
are not, 3, 6 . 

Action of legal tribunals (N»nv 
pri«4Hl under. 5. 

w. ex;v)n|dcM of conitnandH which are 
not, 6. 

— summary of concejition of, 7. 

— AII Kti n os t'll >] isliui true cot 1 * 

cc)>tt(Ui of, 10. 

— tlds d<H;H not depend on principle 

of utility, 10. 

— Hct by he.'ul of political society, 

sup))OHC4l c<vnfiict lietweeu it 
and other laws, n, 12. 

— and cthivH, n-latlon between, 13. 

— and loglilatfoii, how isolated, 14. 

— concn|ition of, ii)vr)lvcs no theory 

of ruligton, morals, or politics, 
16. 

— of Ond, see T)ivine Law. 

idc.a of, subsequent to that ot 
judicial deeisloTi, 55. 

~ gruoraieti by successive sinulur 
deeUu»ns, 55. 

— motkW conception of, its efiect 

on equity, 95. 

— relations wlileh arise out of 

100. 

— of ])cr8ona and tbingn, meaulngof 

the phnise, 133. 

^ distinction of, into criminal and 
civil, 146. 

— distinctiou of, into public and pri¬ 

vate. 146. 

~ these diNtiuctions imperfoct, 146. 
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Law, exists for the benefit of society 
at large, 419. 

— perfect and imfierfect, iimppro- 

priatencHH of ex{)ree8ion, 435. 
Law and fact, Hcparatiou of, in 
England, Italy, France, and 
8|«ui», 59, 45 a ^{<1 

— effect on KnglUh law of complete 

Huparation of. 59, 453. 

— thooreticsd dmtinctinn between, 

not iiiwayd ohbcrved, 14 i, 

Law of nature, nr moral law, ae a 
Hourcu of law, 89. 

— vaguoneRA of the terme, 89. 

^ generally comprehend the eamo 
rulue, 89. 

^ refer them to a differcni source, 
89. 

» cannot bo made baais of law by 
lawyer, 89. 

^ except w> far as customarily ob* 
Hcrved, 89. 

—' tost of, is uniformity, 90. 

Law. sources of, 4: sipi. 

^ what iH meant by, 47. 

— primary souiw, <l«diired will of 

Hovorcign, 43. 

— second source, judicial dcciHioii, 

48. See Judiciary Law. 

^ tliinl source, comnientaries, 63. 
8ee Comiru'iitarics. 
fourtli source, custom, 65. Sec 
Custom. 

— whether there are any other, 

74 * 

DlWiic law, as oue of, 74. See 
Divine l#aw. 


Lawyer, relation of funct^ns of, to 
those of legislator, 

Legislation, a branch of eihlee, 14. 
— U declai*ed will ofsovereigu, 43. 
«— function of, may be delegated, 


43 

^ examples of delegation of, 44. 

— difference between methods of 
delegation of, 44. 
delegjvtion of functions, by eubor* 
^ dinate legislatures, 47. 

~ is generally pros|>ective, 157. 


Legislation, practical limitations on 
arbitrary, 158. 

Legislative and judicial functions, 
separation of, 54. 

Legislator, relation of functions of, 
to those of lawyer, 14. 
Legislature, see Subordinate Legis- 
lature. 

Lex talionis, 435. 

Liability, iiioditiuation of, of persons, 
lii. 

— why in<jMiry into, occupies so 

large a space, t6o n. 

— two braaclicH of inquiry, ifio. 

^ vagiioncsH of tenns in which it is 
expressed, 161. 

^ ex contractu and ex delicto, mean* 
ing of the ])hrase. 162. 

^piestions of ex <lclicto, how dealt 
with in practice, 193. 

— phrases hi common uSo, T93. 

— use of the term injury, 194. 
use of qualifying adverbs, 195. 

— Austin's investigation of inriital 

element in, 300. 

— use of terms which express mental 

condition in defining, 337. 

— never alone suflluieiit to dctei*- 

inine, 239. 

Li 1 >erties, inherent, of man, appeal 
to, II. 

•^^onfounded with rights, 108. 
Light, acquisition of, casement of, 

405. 

— anomalous rules of English law, 

405- 

Limitation, how it differs from pve« 
scriptiun, 381. 

— 3 and 4 Wdliam IV, ch. 27, 

relating to, 386. 

— whether it contiiins rules of pi*e- 

scription, 387. 

difficulty of construing its pro- 
visions, 390. 

— analogous rules in India, 391.409. 

— rules of, founded on poAscs^lon, 

394* 305 - 

— of rights of action, 414. 
Litcratum and auctoritsB, difficulty 

df distinguisliing, 42 n. 
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Littleton, authority of hin writiiigB, 

63 - 

Lord Cokei his writings ai*e authori* 
tative, 63. 

— hia definition of prescription, 3^2, 
Lord Tlalo, authority of his writings, 

63. 

«his obHrrvationa on jury aa 
judgCH of iuHAnity, 351 n. 
exchides defence of inHanity in 
dolict, asj. 

Lunatics, how pof^oasion w acquired 

l>y. 343- 

— liability of, 344. 8eo Insanity. 


Maine, Sir Henry, hie explanation 
of the carlicHt conception of 
law, 

— hifl work on ‘ Anciotit Taw,* 39. 
his hintoricnl nietho*!, 39. 
value of thoHc ini[nirics, 40. 

^ hiH explanation of Koman oiiuity, 

1 94 - 

^ hiH explanation of hxoil nature 
of tuodem equity. 94 a. 

Malice, originally the naine as 
malevolence, 226. 

— generally now equivalent to in- 

timtiori, 726. 

—• in law. inconvenience of the ex* 
prcKsiun, 327. 

Master, liability of, for injury to 
aervant, 340. 

— po^KCHsinii (jf, throw.^h servant, 

335. 339 - 

Menu, recognition of cuHtom by, os 
a source of law, 78. 
n-vi'ulecl law nut considered final 
and complote by, 7H. 

Mistake, difference between, and 
ignorance, 254, Sec Ignorance. 
Moral law, supposi-d c<inflict be¬ 
tween, an<I positive law, lO, rt. 
dtatijiguiNhed from jHiaitive law, 
by Austin, 13. 

— or whether it is a source of law, 

89. 

— vagueness of the tenn, 89. 

^ cannot be made basis of law by 
lawyer, 89. 


Moral law, except so far as it has 
been custoniarily obaerved, 89. 

— origin of, is custom, 89. 

Morals, see Ethics. 

— no theory of, involved in concep* 

tion of law, t6. 

Mortgagee, see Pledgee. 

Mosaic law of reiiiliatiou, 425. 
Motives, relation between, and 
volitions and acts, 204, 205. 
Moveables, ])088ess]on of, Itow taken, 
retained, and lost, 536, 338, 
330- 

Murder, defiiiitloD of, by Indian 
Penal Code, 239, App. D. 

Nature, law of,sup|K>Neii conflict be* 
twi-en. and positive law, 11. 

» dmthiguished by Austin fi'oiii poed* 
tivo law, 13. 

Negligence, covers both rushiicHs 
and hoedlesHno&s, 319. 

— exposition of, as describing state 

of inind. 319. 

doCH not always ex]>resA a state 
of mind. 3 20. 

Bometiini‘»- only expresnee breach 
of duty. 220. 

New York Civil Code, definition of 
contr?w;t in, 168 n. 
Nuii*liability, grounds of, 343. 

Obligation, nn^aning of the term, 
loi. S<»e Duty, 

^ in what sense opposed to duty, 
*37- 

— arising^ out of contract, created 

by the sovereign, ijr, 178. 

— reliitive, exists for beuefit of 

sr>CTcty at large, 431. 

Owners, dominant and servient, 371. 
Ownembip, abstract uieaiiilig^ of 
tenn, 393 o. 

^ a*; such rarely exists, 393 a, 

— arbitrary aj)pli cation of term, 

394- 

— es]ieci.%lly in English law, 394. 

— diHtloction between, and pro* 

perty, 396. 

^conditional, 398. 
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Ownership, TroploiigV ohservations 
on devices for tying up, 299 n. 
^ perNovering attempts to tic up 
succesMioa to, 299. 

— furtiieruil by peculiar Eiiglisli 

notion oa to, 500. 

^ Bepamtion of, into estates, 301, 

— notionH in Inilia oh to, 303. 

~ equitable, 304. 

— no ansdogy to our iN^uitablc, in 

Kdinan law. 304. 

^ danger of extending English 
notions am to, to India, 306. 

»distinotion between barring rc« 
tiMsly and tranHfcnfug, 381,387, 

I'aloy. description of extraction of 
judiciary law by, 61. 

Austin's criticism then*ou, 61. 

~ oliKoi'vations on intontion of 
|>arties to contract. 173. 

— AuHtin's criticisiu thereon, 173. 
Veril, doing a tiling at liin, meaning 

of exju'CHHiou, 335. 
l^ei*soiiA, Tiicaning of the term in law, 
118. 

modification of capacity and lia¬ 
bility of, I 3 I. 

— women, and poisons under 

121. 

— aliens, 132. 

— juristical, meaning of tbo term, 

123. See Juristical Person. 
PersonH and things, 115 a. 

law of. meaning of the phrase, 133. 

— rig] its of, impropriety of expres- 

Bion, 134. 

Plaintiff, control of, ovoi* proceedings 
in eivil suits, 422, 448. 
Pleadings in civil cashes, 432. 

— ill criminal cawis, 454. 

— in chancery, 456. 

^ in India, 456 a. 

Pledgee, poasessiun of, is derivative, 

351* 352 * 

— does not therefore generally give 

rise to prescription or Lixnito* 
tion, 400. 
exceptions, 406. 


Political society, conception of. com¬ 
prises Jaw, a. 

— govenimeiit an essential ebarau- 

teristic of, 3. 

— head of, iKKues commands which 

are laws, 5. 

— ruling bo<ly in, is Sovereign, or 

Government, 8. 

— other members of, are subjects, 

8 . 

— origin of, 3J. 

— ctmflicting notionH as to it, 33. 

— opposite views of licuthaui aiul 

BlackKtonc, 34. 

— not a leg id inquiry, 34. 

— Iiappiiiea'i of all |>rofe8scd object 

of a, 430. 

— concurrence of moi'al and Icgtil 

sanctiouH in a, 435. 

Politic.^, no theory of, involved in 
conception of law, 16. 

Ibisitivo law, distinguished by 
Austin from natural law, 13. 

— and Ironi divine h^w, 13. 

— and from inonvl law, 13. 
Possosaton, Savigny*s trcatbie on. 

314* 

— AuHtin'n intention U> use it, 314. 

— use of it by the author, 314. 

— physical idea of, 315. 

— legal idea of, 316. 

« legal consequences of, 318. 

— in what tho physical element cun- 

aists, 319. 

— not in Gor)»oruI contact, 320. 

— of laud, how acquired, 322. 
acquisition of, as a aoleninity ne¬ 
cessary for transferring owner¬ 
ship, 324. 

— of land, what is necessary to re¬ 

tain, 33f, 332. 

— of moveables, how acquired. 326. 

— of moveables, what necessary to 

retain, 528. 

— errOTB as to symbolical, 324, 327. 

— of live animals, 329. 

— of animals/cr(7 naturce, 329. 

— of moveables, bow lost, 330. 

— of land, not lost by intrusion on 

an absent owner, 333. 
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Pos^esKion, in what the )nenta1 cle- 
mcDt neccMHary conaiats, 334, 
, 337 - 

— physical ci^otrol alone docs not 

corifititutcs J35. 

— )iow transferred hy change of 

mind only, 336. 

how this change is ascortainc^l, 

338- 

— through a repres*nitative, 339 

sqq. 

of infanta and lutmttc^, 343. 

•— through a represet 1 tailve» eondi- 
tiohH necc&eaxy furj 346. 
>^0ivhethcr a rvprcAsiitative can 
himaclf aHgntne, 346. 

— derivative, 350. 

— in what cases thh is oaiiBtltutcd, 

— under the Korn%an law, 352. 

— under the Kiiglish law, ,^56. 

— on letting and hiring of land, 356. 

— <d incorporeal thingn, 358. See 

Qu aHi'poaaession. 

' only one ]>cr8on can l*c in, at a 
time, 3C4. 

— of co-owners, 3C6. 

— is tho foundation of liniitation 

and pnscriiuion, 393,394, 395. 

— must not be deiivative, 395, 396, 

401. 

— nor vi, clam, or prccario, 403. 
J'othier, hia explanation of prchcrip* 

tiou, 396. 

Inscription, bow it differn from 
limitation, 38;. 

— change in the meaning of the 

term, 382. 

— Lord Coke's definition of, 382- 

— definition of, in French Code, 

382. 

— Blackatone'e narrow definition of, 

38*. 383,384- 

— early English law of, as i^plieil 

to land, 383. 

— juHt title not required for. In 

English law, 383 a. 

— early English law of, as applie<l 

to cAAcments, 384. 
rule of time immemorial, 384. 


Prescription, how tliis nilc restricted. 
3H4 a. 

— proBumptiou of cnjoyiucut nfter 

twenty years, 3S4 a. 

— prcmuin]>tion of title to land, 385. 

— ditfercncc between prcKuniitig 

title and, 3B3, 417, 

— 2 aiul 3 Will. IV, ch. 7i,rcl.Uiii)i 

to, 386, 387. 

— whether 3 and 4 Will. IV, ch. 37, 

also contains ndcs of, 387. 

— dUBcuIty of construing thr>« 
statute, 390. 

— nualogoud phwisions of Indinri 

flt:UutCH, 391,409. 

^ rulcM of, founded on pOKACssion. 
393 . 395 - 

IKisHeHHion Ah owner necessary 
for. 39O. 

— what enjoyment of easomeuts 

nocesHary for, 40c. 

~ posACAsion iioccKHary for, must hr 
' mlven>c,‘ 404. 

— docH not prcHUinr a giunt, 415. 
i^esumptiou, of chjoynn.'nt i.f 

tnoni after twenty yearn, 384 

— of title to land, 3K5. 

^ dilTercnce lictwecn, of title arid 
prcscrjptinnt 385, 417. 
Principul, pQAScssirm of, through an 
agent, 339, 346. See Posbts- 
sion. 

Private and jiublic, distinction oi 
law into, 146. 

]^x>ccdure, distinction bctw*ccn penal 
and remeilial. 423, 446. 
apparent contrailiction between 
civil and criminal, 423. 

— the object of, is to enforce sanc¬ 

tions, 434, 445. 

— civil, efiicacy of, 432. 

~ application of sanctums by courts 
of dvil, 440. 
by uritiiinal courts, 442* 
Proceedings in courts nf law, how 
commenced, 450. 

Property, <liHtinotion between, and 
ownership, 296. 

Protest, effect of, on |iroscripti(in, 

. 4 * 7 - 
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l^rotcst, effect of, on presumption of 
RHint, 417. 

Public And ])riyntc, dintincUon of 
livw int^), 146. 

Punishment i^nil roJrcea, notions of, 
433 sqq. 

C^ut^ai-con tract, 18^. 

QuuHi-delict, 186. 
ijuaMi^poHHosHion. 358. 

tu wliat things it extends, 360 

— confined by Koinnn Inwyern to 

HorvitudoH, 3rjl. 

— of o;iNoincnt8, \v)iAt constitutes, 

^ it must )»o OB of right, 377 * 

^ of pohitivo easeineniM, 378. 

— of iiog.itivc caHcmvnU, 378. 

— Ensignexp1aiintioii» 378. 
C^jvoii of Kugland only aoverutgn by 

courtesy, 9. 

i)swu*n Tlench.pruscncc of Hovcrcign 
In ponon in court of, 54. 

It.ivlinosH, Binto of iiilnd doBcribcd 
by, 310 , 314. 

JU’itvuMB, the function of judges in 
popular ostimAtion, 95. 

— an dlsUnguiBhed froui punish- 

inent, 433 sqtp 

Itidative tluiics auri obligntions, 139. 

— exist for benefit of aociety at 

421. 

Ivcligion, no theory of, involved in 
conception of law, 16. 

IC epr esei itativ e, pusBcesion through 
ft* 339 i 34 ^* PuaacBsion. 
llostitutioii, 459. 

KetaHatlon, is the application of a 
sanction, 433. 

~ Hui>atitution of money payment 
for, 426. 

Right, meaning of the term, 104. 

— difCeuky of defining^, 104. 

— corresponds to duty or obligation, 

105. 

—^ belongs to determinate person or 
persoDd, 105. 

~ alwajB created by sovereign 
authority, 106. 


Kiglit, not well described ae a faculty 
or power of doing nr not doing, 
107. 

— often confuumled with liberty, 

loS. 

— sovereign canuot have any legal, 

III, 

— in what sense sovereign may be 

said to have a, 112. 
in rem and in porsonain, mean- 
ing of the phrase, 136. 

— primary oml xecontlary or snne* 

tioning, 140. 

— of action, liniitutUm of, 414. 

— effect of extinguishing, 317, 4%. 

— relation between, and hanction, 

418. 

— viewed as foundation of cIhjiii for 

redress, 434. 

Rights an<l liberties, inhorent of 
man, appeal 11. 

^ indefiniteneBS of expression, 108. 
Roman law, conception of c([uity 
under, 94. 

— mic of, OB to ignorance of 

and fact, 278. 

—' inuaoingof tenn usu/i in, 305. 

— uo analogy to llngliBh iiso, 305. 

— rule Tcquirlug juBt title for pio* 

scription in, 383 a, 397. 
connection between, and Knglihh, 
as to prescription of o;iBonieut;j, 
397 * 

— adoption of language of, in Fi'e- 

scription Act, 400, 

Sanctions, 147. 

— relation between, and rights, 

418. 

ultimate and intermediate, 437. 

— application of, by civil court?;, 

440, 

— slightness of, 441. 

— aiqdication of, by criminal courts, 

442. 

Savigpy, his examination of con¬ 
tract, 164. 

bis treatise on possession, 314. 
his explanation of quasi-posssB- 
sion of easemento, 377, 378^ 
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Sclu>ffLHi^'‘cric'hte, l^anef) their de- 
ciAioiK on custom, 70. 

Seisin, 3J4. 

Servant, lUbility of master ft*r in¬ 
jury to, J40. 

— pcwsebsjon of lunstor through, 

33 .^, 339 - 

ScrvituduH, 567, See Esisumcnt^. 
are ri)»htj« in rewi, 367. 

— divisuui of, into real and |K‘r* 

s<jaal, 3^)8. 

—• enR'*mcnU are a kiiul of, 369. 
Khiftltu; use, a device t<i prevent 
alicuatioii, 301 v. 

Soloiinitiei^, required lu loiiLr.ict, 

171. 

— offeut of omitting, 172. 

— delivery of posscHslon as one of, 

neecdsary to transfer owncishiji, 

324/ 

S4)urcc8 of Law, sco I^aw, SourceH of. 
Sovereign, iti hestd of |Hditk*al 
Hociety, 8., 

Qxiecn of England only, by 
Courtesy, <j. 

— frequently used m a title of 

honour, 9. 

— authority of, is supreuno, 17. 

— elution of, originally jiulidal, 53. 

— delegation of judicial duties by, 

S6- 

— cannot bo subject to duty or 

obligation, 110. 

— or have rights, ill. 

— except by a fiction, 112. 

— can alone create juristiud |»er- 

suns, 126. 

— creates the obligation ari'»lng out 

of contract, 171,178. 

— creates all obligations tx de* 

licto, 183. 

Sovereign body, members of, not 
independent of law, 23. 

Sovereignty, is Aggregate of powers 

of head of political eociety, 8. 

— whether it can be limited by 

expresH convention, 18. 

— Beutham thinks it can, 18. 

^ in United States, wlicru re^ddent, 
18. 


Sworuignty, Hupreiue nature of, only 
a legal ex]>resHiou, 22. 

— practical limitn on fluproinacy of, 

22. 

— delegation of, 25, 31. 

— function uf, performed by judges, 

s®- 

Spanish law, separatiiui of law 
and fftet by judges under, 39, 

456 a. 

Specific peifonuaucu, 428, 430. 
Statements, verification of, by i^artieH 
U» Kuit, 457. 

StitUK. mcaiihig of the term, 127. 

— difference bet woGii, and conclitieu, 

129. 

Subjects, arc nicnibers of political 
fkKsicty other than Bovorcign, 8. 
SulM>rdinatc legidaturc, cannot <le« 
legate it^i functions unluys 
HViihoriHod to do ro. 47. 

— poworH of, may bo idways <[ucm* 

tioned, 47. 

SulwCitution, Erctich law of, 301 n. 
Suit, injury a necessary fijundation 
for, 449. 

—' exception OH to trustcoK, 449. 
Supreme Court of America, 20. See 
America. 

Surrounding ciicumHtancos, uxe 
inoclo (»f, ia .‘^neertainiag in- 
Uiition, 174, 175. 

SyndMilicaf |K)HRcssion, 324, 327. 
See VoHawnion, 

Tenant, cann(dabfiumo(joHHe»9ion on 
bin own Inrhalf, 348. 

— of land, jioi^ition of, in England 

and Tmlia, 356, 357. 

— at will, when pOH^e^Rion of, givcH 

rise to prescription or llinita- 
iatioD, 408. 

— from year to year, when possee* 

sioQ of, give^ rttfo to preecrip- 
tion or Htuitation, 408. 
Tenancy-in-common, 310, 366. See 
Co-ownership. 

Things, meaning of the term in law, 

Jid, 

— corporeal and incorporeal, Xl6. 
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ThingAj moveable aud immoveable, 
117. 

— law of, meaning of ox))res8ion, 

— righu of, cannot 134. 

Time immemorial, rule aa to, 3^4. 

bow reHtrictud, 384 <t. 

Tolla, acquisition of right to, by pro> 
scription, 413. 

Tort^ aeo Delict. 

Tradition, ^24. See PoaneKsiou. 
Troploog, hia obHervAtionaciii devices 
for tying up nwnorahip, 399 n. 
Twelve Tablea, rctaliatiun m law of, 
435 - 

Uni ted States of Amorica, see 
Ainorica. 

UniversitaR junn, meaning of the 
term, 131, 

Usiin, nieauiug of, in Homan law, 

suiiNO in whieh it is em}dc»ycd by 
Lonl CV»kt', 393- 

I Jtility, the nvowwl object of govern* 
meat, 37, 419. 

— or experience, not a basis of law 

for lawyer, 91. 

— ux(H‘pt HO far as it is auppoited 

by public opinion^ 93, 


Verification of statenientfi by 
suitors, 457. 

Vi, clam, et precarlo, rule as to en* 
joynierit, 402. 

Volition^ relation between, and 
bodily movements, 304. 

WantonnsHH, as a criterion of lia¬ 
bility, 232. 

— what it moaiiM, 232. 

Warranty, 236. 

Wcregild, 427. 

WickedncH>4^ as a test of criminality, 
1K9. 

Will, relation between, and acts. 
202. 

» limiteil control of, over bodily 
movement^, 202. 

— ignorance not a defect of, 257. 

— not destroyed by duresn, 2 87. 
WUluB, Mr. Justice, bin exposition 

of negligence, 220, 221. 
Wishes, relation between, and bodily 
movement, 204. 

Women, ca{>avity and liability of, 

121 . 

Written law, tendency to Bul)stitute 
for custom, 70 n. 
and uiiwritteu, meaning <if the 
claMsifieation, 98. 
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Illustrations by Henry Cotton, D.C.L. 1833. 8vo. chib, 105. 6 d, 

The Ormuliun, now first edited from the original Manuscript 
in the Bodleian Library (Anglo*Saxon and Etigllsb), by R. M. White, 
D.D. 2 vols. 1852. 8 VO. clo'b, iL Is. 

Horae Hebraleae et Talmudicae, a J. Lightfoot. j 1 ne^w 
idiiion, by K. Gandcll, M.A. 4 voU. 1859. 8vo. chtb. Price reduced 
from ah as. /o i/. zs. 
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FATHERS OF THE CHORCH, &0* 

Catenae Qraecorum Fatrum in Novum Tcbtamcntum. Edidit 
J. A. Cramer, S.T.P. Tomi V1I[. 1838-184^. 8vo, elotbt 4s. 

dementis Alezandrini Opera, ex recensionc Gull. Dindorfli. 
Tonii IV. 1869. 8 VO. doth, 3/. 

Cyrilli Archiepiscopi Alcxandrim in XII Prophctas. Edidit 
P. E. Pusey, A.M. Tomi II. 1868. 8vo. elcfb, iL 2$. 

Cyrilli Archiepiscopi Alcxandrini in S. Joannis Evangel ium. 
Accedunt in D. Pauli Epistnias qiiasjam rragnienta quae supersunt, 
necnon fragmeiita alia. Edidit P. E. Pusey, A.M. Tomi 111. In the 
Fws. 

Cyrilli Archiepiscopi Alcxandrini Commentarii in Lucae Evan¬ 
gel! om quae supersunt Sytiace. E MSS. apud Mus. Driuii. edidit R. 
Payne Smith, A.M. 1858. 4to. clotb^ 1/. as. 

The same, translated by R« Payne Smithy AI.A. 2 vols. 1859. 
8vo. clotb^ 14s. 

Ephraemi Syri, Rabutac Episcopi Edcsseni, Balaci, aliorumqtic, 
Opera Selecta. E Codd. Syriacis MSS. m Museo Hriunnico et Biblio¬ 
theca Bodieuna asservatis primus edidit J. J. Overbeck. 1865. 8vo. 
chtb^ 1/. IS. 

A Ijatin translation of the above, by the same Editor, /^rr- 
pariftg. 

Euaebii Famphlli Eclogae Propheticac. K (^od. MS. nimc 
primum edidit T. Gaisrord, ST.P. 1842. 8vo. chtb, los, 6d, 

Euaebii Famphili Evangelicac Praeparationis Libri XV, Ad 
Codd. MSS. recensuit T. Oaisford, S.T.P. Tomi IV. 1843. 8vo. 
elotb, il. lOs. 

Euaebii Famphili Evangel icae Demonstration is Libri X. Rc- 
ceusuit T. Oalsforcl, S.T.P. Tomi 11. 1851. 8vo. clothe 15s. 

Euaebii Famphili contra Hicroclcm ct Marccllum Libii, Rc- 
censuit T. Gaisford, S.T.P. 1852. 8?o. cloib^ 7s. 

Euaebii Famphili Historia Ecclcsiastica. Edidit E. Burton, 
S.T.P.K. 1856. 8vo. cloib, Ss. 6d. 

Euaebii Famphili Historia Ecclesiastica: Annotationes Vari¬ 
orum. Tomi IL 1842. 8vo. doth, 

Evogrii Historia Ecclcsiastica, ex rccensione H.Valesii. 1844. 
8vo. dofb, 4s. 

Origenis Fhiloeophumena; sivc omnium Haeresium Refutatio. 
F Codice Paruino nunc primum edidit Emmanuel Miller. 1851. 8vo. 
dotbt IQS. 
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Fatrum Apostolicorum^ S. dementis Romani, S. Ignatii, S, 
Polycarpi. quae supcrMiiit. Etiidit Gull. Jacobsoa, S.T.P.R. Toini U 
Fonrih EdutOH^ iSfij. Svo. elotb, ll, 1 >. 

Beliquiae Sacra« sccuiuli terliique saoculi. Recensnit M.J. 
Routh, S.T.P. Toini V. Second EdUtOHt 1S46--1S48. 8vo. clofb 
Price redticeti Jrani 2I. 11^. to l/. 5'. 

Scriptorum Ecclesiasticoriim Opuacula. Rocensuit M. J. 
Rouih, S.T.P. Tonii ll. 'Pbird Edition^ 1H58. 8vo. clo/b, Prut re* 
duetd fram i/. to ioa. 

Socratia Srhohistici Historia Kccicsmstica. Gr. ct Lat. Kdidit 
R. S.T.B. Tomi HI. 1853. 8vo. clofb. I^rict redtietdfrom 

1/. 1 is. ^d. to ll. IS, 

Sozomeni Ilistoria Kcclcsiustica. Kdidit R. Hussey, S.'I'JJ. 
Tonu III. 1859. 8vu. rlfitb. Prut redf4ce4ifrom iLOs.fuL to ll. Is. 

Theodoroti Krelcsiasticac Hiblonae Librl V. Rccensuit T. 
Gaibfoni, S.'f.P. 1854 8vo. clofb^ Js, 6ii. 

Theodoreti (Jraconnini AITeclionum Curatin. Ad Codices MSS. 
rccciksuit T. GAiAford, S.T.P. 1839. Hvo. cloth. Jb. (td, 

Dowling (j. <J.) Notitia Scriptoriitn RS. Patnnn aliorumque vet. 
Kcclcs. Mon. quav m Colicctnmilius AnccJotoinm post annum Christ! 
MPCc. in lucem editis contuieiitur. 1^39- 8 vo. clolb, 4 s. 6d, 


ECCIiESIASTICAIi HISTORY, BIOGRAPHY, &o. 

Baedae Hiatoria Ecclesiaatica. Edited, with English Notes, 
by Gvorge H. M«»hcrly. jM A., TcIJow of C.C C, Oxford. 1869, 
crown 8VO doth. ioa. 6d. 

Bingham's Antiquities of the Christian (Church, and other 
Works. 10 vuU. 1855. 8 VO. cIo*'b. Price reducetl from 5/. s*. to 3/, 3s. 

Burnet's History of the Reformation of the C'hurcli of Eng¬ 
land. A ntw Edition, Carefully revised, and ihe Records collated 
witli the nrigiiials, by N. Pocock, M.A. With a Pjcface by the Editor, 
7 vols. 1> 63. 8vo. 4/. 4s, 

Burnet's Life of Sir M. Hale, and FclPs Life of Dr. Hammond. 
1856. small 8vo. cloth, Prut reduced from fs. to as. 6//. 

Cardwell's Two Books of Common Prayer, set forth by 

authority in th<; Reign <if Knig Edward VI, compared with each other. 
Third E.duion. 185 a. 8vo. cloth. 7s. 

Cardwell's Dcoumentary Annals of the Reformed Church of 
England; being a Collection of Injunctions, Declarations, Orders, Arti* 
cles of Inquiry, &c. from 2346 to 2716. a vols. 1843. 8vo. cloth, i8i« 

B 3 . 
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Cardwell's History of Conferences on the Book of Common 

Prayer from 1551 to 1690. Third Edition, 1 ^ 49 * doth, 71, Cd, 

Cardweirs Bynodalia. A Collection of Articles of Religion, 
Canons, and Proceedings ofConvocations in the Province of Canterbury, 
from 1547 to 1717. 2 Yols. 1S42. 8vo. thfh, 195. 

Councils and Ecclesiastical Documents relating to Great 
Britain and Ireland. Edited, after Spelman and Wilkins, by A. W. 
Haddnn, B.D., and Wiltiam Stubbs, M.A, Regius Professor of Modern 
History, Oxford. Vol. I. 1869. Medium 8vo. doth, l/. is. 

Vol, II. i« /ie Pros, 

Vol, III, Medium 8vo. clo/b, il. is. Publidjed. 

Formularies of Faith set forth by the King’s Authority during 

the Reign of Henry V(H, 1856. 8vo. doth, 7s. 

Fuller s Church History of Britain. Edited by J. S, Brewer, 

M.A. 6 voU. 1845. 8 VO. dofb, ti. 19s. 

Gibson's Synodus Anglioana. Edited by E, Cardwell, D.D. 
1854. 8VO. doth, 6^ 

Hussey's Rise of the Papal Power traced tn three Lectures. 

Second Edition, l8(>3. fcap. 8vo. doth, ^f. 6 d. 

Inett's Origincs Anglicanac (in continuation of Stillingflect). 
Edited by J. Griffiths, M.A. 3 voU. 1855. 8vo. doth. Price reduced 
from ll. 11$. 6 d, to l^s, 

John, Bishop of Ephesus. The Third Part of his Ecclcsias* 
tical History. [In Syriac.] Now first edited by William Curcton, 
M.A. 1833. 4to. doth. It. las. 

The same, translated by R. Payne Smithy M.A, i860. 8vo. 

dofh, los. 

Knight's Life of Dean Colct. 1825. 8vo. doth, yj. 6 J. 

Le Neve's F'asti Ecclesiac ^Anglicanae. Corrected and continued 
from 1715 to 1853 by T. Dufl'us Hardy. 3 voU. 1854, 8vo. doth. 
Price reduced from i/. i7«. f>d to %l. is, 

Noelli (A.) CatechismuB si%*e prima institutio disciplinaqiie 
Pietatis Chnstiaiue Latine ex}dic.tti. Editio nova cura Guil Jacobson, 
A.M, 1844. 8 VO. cioih, 35. od, 

Frideaux's Connection of Sacred and Profane History. 2 vols. 
1831. Bvo. doth, ICS. 

Primers put forth in the Reign of Henry VIII, 1848. 8vo. 

doth, 5$. 

Records of the Reformation. The Divorce, 1527—1533* 
Mostly now for the first time printed from MSS. in the British Museum 
and other Libraries. Collected and arranged by N. Pocock, M.A. 
2 vols. bvo. doth. 36s. 
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Heformatio Xiegum Ecclesiasticarum. The Reformation of 
Ecclesiastical Ljws, as atlemptcd iii ttie rdgtis of Henry V(U» Kdward 
VI, and Elizabeth. Edited by E. Cardwell, D.D. 1850. 8vo. clotb, 
6s. 6 J. 

Shirley's (W. W.) Some Account of the Church in the Apostolic 
Age. J867. fc4p. 8vo. clofbf y.Od. 

Shuokford's Sacred and Profane History connected (in con¬ 
tinuation of rndcaux). a voU. 1848* 8vo. chfbi ios, 

Stillingfleet's Origincs Britannicae^ with Lloyd's Historical 
Account of Church Government. Edited by T. P. M.A. 2 vols. 

1842. 8VO. clothe Price rcifncitffrom lOs. 

Strypo's Works Complete, with a General Index. 27 vols. 
iiSai-1843. 8vo. ehfb, 7/. 13*. Sold separately as follows:— 

Memorials of Cranmor. 2 vols. 1840. 8vo. us. 

Life of Parker. 3 vols. 1828. 8vo. cht&f t6j, 6r/, 

Life of GrindaL 1821. 8vo. clothf 5/. 6rf. 

Life of Whitgift. 3 vols. 1822. 8vo. 16/. 6<f. 

Life of Aylmer. 1820. 8vo. clotL, $j. 6 <L 

Life of Cheke. 1821. 8vo. c/oth^ 6 d. 

Life of Smith. 1820. 8vo. r/otb, 5/. 

Ecclesiastical Memorials. 6 voh. 182j, 8vo. clothf lA 13/, 

Annals of the Reformation. 7 vols, 1824. 8vo. ciol/jf 

tl, 3*. 6 d, 

General Index. 2 vols. 1828. 8vo. clolh^ tr/. 

Stubbs’s (W.) Registrum Sacnim Angiicanum. An attempt 
to cxfulnt the course of Episcopal Succession in Ltigland. 1858. sn^ll 
4ta. clothe Ss, 6 d, 

Sylloge Confesaionum sub tempus Reformandae Kcclcsiac edi- 
tanim. Subjiciuiitur Cateclilsmus Heidelbcrgcnsis ct Caiuiijcs SyooJi 
Dordrechtaiue. 1827. 8vo. clo/b, 8s. 

Walton’s Lives of Donne, Wottoii, Hookcri &c. 1824. 8vo. 

clo/b, 6 s. 6 d. 


ENGIiISH THEOIiOQY. 

Beveridge's Discourse upon the XXXIX Articles. T/jc third 
ef>mpltte Editifiny 1847. 8vo. cloth, 

Bilson on the Perpetual Government of Christ's Church, with a 
liiographical Notice by R. Eden. M A. tS4i. 8vo. cloth, 42. 



12 


CATALOGUE OF BOOKS 


Biscoe's Boyle Lectures on the Acts of the Apostles. 1840. 8vo, 
clofbt 9s. 6 d. 

Buirs Works, with Nelson’s Life. By E. Burton, D.D. ^ 
new Ediuon, 1846. 8 voh. 8vo. clo/b, 

Burnet's Exposition of the XXXIK Articles. 1846. 8vo. 
chib, fs. 

Burton's (K<!wanl) Testimonies of the Anlc-Niccnc Fathers tn 
the Piriaity of Christ. Second Edifton, 1829. 8vo. clofb, 1 $, 

Burton's (Edward) Testimonies of the Antc-Niccne leathers to 
t)\c Doctrine of the Trinity and of the Divinity of the Holy Ghost. 
18,^1. 8 VO. elo(b, i$. 6 d. 

Butler's Works, with an Index to the Analogy, a vols. 

8 VO. cloib, 115 . 

Butler's Analogy of Roligion. 1833. lamo. chtb,2J.(y^. 

Chandler's Critical History of the Life of David. 1853. Svo. 
cloth, 3 s. Cd, 

Chillingworth’s Works. 3 vols. 1838. fivo. c/ot/j, i/. 

Clergyman's Instructor. Sixth Ju/ition, 1855. Svo. cht/j,(>j, 6 d. 

Comber's Companion to the 'Femide ; or a Help t<i Devotioji in 
the use of the Common Prayer. 7 vols. 184I. Svo. cloth, il. 11s. (}d. 

Cranmer's Works. Collected and arranged by H. Jenkyiis, 
M.A., Fcilotv of Oriel College. 4 vols. 1834. 8vo. cloth, ll. los. 

Enchiridion Theologicuin Anti-Romanuin. 

Vol. I. Jeremy Taylor's Dissuasive from Popery, and Treatise on 
the Real Presence. 1852. 8vo. cloth, 8s. 

Vol. II. Barrow on the Supremacy of the Pope, with his Discourse 
on the Unity of the Church. 1852. Svo. cloth, Js. 6 d, 

Vol. HI. Tracts selected from Wake, Patrick, Stillingflcct, Clagett, 
anti others. 1837. Svo. cloth, lis. 

[Pell’s] Paraphmsc and Annotations on the Epistles of St. Paul. 
1852. Svo. cloth, 7 «. 

Greswell’s Harmonia Evangelica. Fi/lb Edition^ 1856. Svo. 
cloth, 95.6(/. 

Oreswell’s Prolegomena ad Hannoniam Evangelicam. 1840. 
8vo. clotbf 9s. 6d. 

Qreewell's Dissertations on the Principles and Arrangement 
of a Harmony of the Gospels. 5 vols. 1837. Svo. cloth, 3/. 3s. 
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(Bp.) Worke. A tnw Edition^ by Philip WyiUcr, D.D. 
jofols. 18O3, 8vo. tlofb. Price reiiuced/rotn 5/. io 3/. 35. 

Hammond's Paraphrase and Annotations on the New Testa- 

ineiiL 4 vola. 1845. 8vo. chfh. Prut reducedfrfim li. lOi. fo 1/. 

Hammond's Paraphrase on the Book of Psalms. 2 vots. 1850. 
Hvo. cltith- Price reducedfretn ll. IS. to xos, 

Hourtley^s Collection of Creeds. 1858. 8vo. clotb^ 6 d. 

Homilies appointed to be read in Chiirrhcs. Kditcd by J. 
Gndiths, M.A. 1S59 8vo. chfh. Price redr/ced/i-om io» fui fu 7*. (uf. 

Hooker's 'Works, with his Life by WalU>n> arran^ted by John 
Kcble, M.A. Ei/tb Ktftiion, 18O5. 3 vob. 8vo. doth, ll. I U. fjr/. 

Hooker's Works; the text as arranged by John Kcble, M.A. 

1 voU. 1865. 8vo. cloih, 1 U. 

Hooper’s (Bp. George) Works. 2 vols. 1855. 8vo. c/oi/j, 8j. 

Jackson's (Dr. Thomas) Works. 12 vols. 184.^. 8vo. 

3/. 6s. 

Jewel’s Works. K<lited by R. W. Jelf, D.T), 8 vols. 1847. 
Svo clf>rb. Price reduced/rom a/ lo>. tu ti. 10<. 

Patrick’s Theological Works. 0 vols, 1859. 8vo. chfh. 
Price redrued/rom 3/ 14s, 6*/ /o j/. J>. . 

Fear eon's Exposition of the Crc*ed, Revised and coi^clcd by 
K. nurtuii, i> ]>, Fi/fb Edt/iOUt 1864. 8vo, chfh. Jot fui 

Foarson's Minor Theological Works, Now first collected, with 
a Memoir of the Author, Notes, aiii) Imlcx, by KJward Churtoii, M A. 

2 voJs. 1844. 8 VO, clofb. Price reduced from 145. to lor. 

Sanderson's Works. Edited by W. Jacobson, D.D. 6 vols. 
1854. 8vo. cloth. Price reduced from il. 19s, to \l, lo.s. 

South's Sermons. 5 vols. 1842. 8vo. cloth. Price reduced from 

2I. lOi. 6d. to ll, 105 . 

Stanhope's Paraphrase and Comment upon the Epistles and 
Gospels. A new Edition. 2 voH. 1851. 8vo. clo/h. Price reduced 
from 185, (0 I os. 

Stilllngfleot's Origines Baerao. 2 vols. 2837. 8vo. cloth^ 9/. 

StilliDgfleet’s Rational Account of the Grounds of Protestant 
Religion; being a vindication of Abp. I.aird's Relation of a Conference, 
See. 2 vols. 1844- 8vo. cloth, IDs, 
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Wall’s History of Infant Baptism, with Gale’s Reflections, and 
Wall's l*)ercuce A new EJuion, by Henry Cotton, D.C.L# 2 voU. 
i86i 8vo. cloth, ll. IS. 

Waterland’a Works, with Life, by Bp. Van Mildert. ^ wmv 
Edition, with copious indexes. 6 vois. 1857. 8vo. ehth^ zL lis. 

Waterland’e Review of the Doctrine of the Eucharist, with a 
Prefiice by the present Bishop of London. i8bB. crown 8vo. cloth, 
6s. 6J, 

Whoatly’a Illustration of the Book of Common Prayer. yl 
new Edition, 1846. 8vo. cloibt 

Wyclif. A Catalogue of the f>riginal Works of John Wyclif, by 
W. W. Shirley. D I). 1865. Svo. ehfh, 3s. 6 d. 

Wyclif. Select English Works. By T. Arnold, M.A. 3 vols. 
1871. 8 VO. cloth, 2I, 2$. 

Wyclif. Trialogus. With the Sttpplement ntno first edited, liy 
Gotti) iirdus Lcchlcr. 18O9. Svo. cloth, 14A*. 


EiraLISH HISTORICAIi AND DOCUMENTARY 

WORKS. 

Two of the Saxon Chroniclee parallel, with Supplementary 
KxlTActs from the Others. Edited, with Introduction, Notes, and a 
Giossarial Index, by J. Earle, M.A. 1865. Svo. cloth, iCs, 

Ua^a Carta, a careful Reprint. Edited by W. Stubbs, M.A., 

Regius Professor of Modem History. 1868. 4to. stitched, is, 

Britton, a TroatibC upon the Common Law of England, com¬ 
posed by order of King Edward I. The French Text carefully revised, 
with an English Translation, Introduction, and Notes, by F. M. Nichols. 
M.A. 2 vols. 1865. royal 8ro. etcib, U, 16s. 

Burnet’s History of His Own Time, with the suppressed Pas¬ 
sages and Notes. 6 roU. 1833. Svo. cloth, a/, xos. 

Buraat’s History of James II, with additional Notes. 1853. 
Svo. cloth, 95. 6(i. 

Burnet’s Lives of James and William Dukes of Hamilton. 1853. 
Svo. cloth, 74. 6 d, 
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Cartels Life of James Duke of Ormond. ^4 nemf EMtion, cure- 
fully compared with the original MSS. 6 vuU. 1851. 8vo. clothe Pnc 4 
rtiluced front 2I, 6 s. /o if. 5s. 

Casauboni Ephemerides, cum praefatione ct notis J. Russell^ 
S.T. P. Tonu ll. 1850. 8vo. eh/h^ 151;. 

Clarendon’s (Edw. Earl of) History of the Rebellion and Civil 
Wars in Kngland. To which ar« subjoined the Notes of Bishop War- 
burton. 7 voU. 1849 medium Hvo. clofb, 2I. 10s. 

Clarendon’s (Edw. Earl of) History of the Rebellion and Civil 
Wars in England, 7 vo)s. 1859. i8mo. clolb, ll, u. 

Clarendon’s (F.dsv. Earl of) History of the Rebellion and Civil 
Wars in England. Also His Life, written by Himself, in which is in¬ 
cluded a Continuation of his History of tlie Grand Rrbeliion. With 
copious Indexes. In one volume, royal 8vo. 1842. cloib, ll, is. 

Clarendon’s (Edw. Earl of) Life, including a Continuation ol 
his History, a vols. 1857. medium 8vo. clofb, ll. 2s, 

Clarendon’s (Edw. Karl of) Life, and Continn.ation of his His¬ 
tory. 3 veil. 1827. 8vo. cloth, l(n, 6 d. 

Calendar of the Clarendon State Papers, preserved in the 
Bodleian Library. Vul. 11 . From tlie death Charles I, J649, to the 
end of the year i(>54. Edited by W. D. Macray, M.A. 1869. 8vo. 
cloth, 16s. 

Freeman’s (E. A.) History of the Norman ('onqnest of Kngland: 
Its Causes and Results. Vols. 1 . and H. A new Eilition, with Index. 
8vo. ch!b, ll. i 6 s. 

Vol, HI. The Reign of Harold and the Interregnum. 18(^9. 8vo. 
cloth, iL Is. 

Vol. IV. Nearly Ready. 

Kennett’e Parochial Antiquities. 2 vols, 1818. 4to. c/otb. Price 
reduced from \I. 14s. to I/. 

Lloyd's Prices of Com in Oxford, 1583-1830. 8vo. jenved^ tj, 

Luttrell’s (Narcissus) Diary. A Brief Historical Relation of 
State Affairs. 1678-1714. 6 vols. 1857. 8?o. cloth. Price reduced 
from 3/. 3s. (0 ll. 4s. 

May’s History of the Long Parliament. 1854. 8vo. clotb^ 6/. 6 d, 

Rogers’s History of Agriculture and Prices in England, A.D. 
1259-1400. 2 voU. i866. 8 VO. cloth, it, 25. 

Sprigg’s England’s Recovery; being the History of the Army 
under Sir Thomas Fairfax. A new edition. 1854. 8vo. cloth, 6s. 
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WTiitolock’a Memorials of English Affairs from 162$ to i66o» 
4 voU. 1853. 8vo. cloth, tl. los. 

Enactments in Parliament, specially concerning the Universi¬ 
ties of Oxford and Cambridge. Collected and arranged by J. Griffiths 
M.A. 1869. 8vo. cloth, I2s. 

Ordinances and Statutes [for Colleges and Hall^ framed or 
approved by the Oxford University Commissioners. 1803. 8vo. cloth, 
I as. 

Sold separately (except for Exeter, All Souls. Brasenose, Corpus, and 
Magdalen Hall) at is. each. 

Statute nnlvereitatis Oxonlensis. 1870, 8vo. ehth^ 

Index to Wills proved in the Court of the Chancellor of the 
University of Oxford, fcc. Compiled by J. Grilfiths, M.A. 186a. 
royal 6vo. cloth, 3s. 6 d, 

Cat^ogue of Oxford Graduates from 1659 to 1850. 1851. 
8vo. cloib. Price reduced from i as. 6 d, to 7s. 6 d, 

CHRONOLOGT, GEOGRAPHY, 

Clinton's Fasti Hellenic!. The Civil and Literary Clironology 
of GreecK, from the I.Vlth to the CXXMIrd Olympiad. Third edittoH, 
J841. 4to. cloth, il. 14s. 6 d. 

Clinton's Fasti Hellenici* The Civil and I.itcrary Chronology 
of Greece, from the CXXlVth Olympiad to the Death of Augustus. 
Second edition, 1851. 4to. cloth, l/. i is. 

Clinton’s Epitome of the Fasti Hellenic!. 1851, 8vo. c/oth^ 

6 s. 6 d, 

Clinton's Fasti Romani. The Chnl and Literary Chronology 
of Rome and Constantinople, from the Death of Augustus to ibe Death 
of Heraclius. 2 rols. 1845, 1850. 4to. clo^b, $ 1 , 9s. 

Clinton's Epitome of the Fasti Romani, 1854. 8vo. c/cth, yj. 

Cramer's Geographical and Historical Description of Asia 
Minor. 2 vols. 1833. 8vo. cloth, lis. 

Cramer's Map of Asia Minor, 15/. 

Cramer’s Map of Ancient" and Modem Italy, on two sheets, 

15s- 

Cramer's Description of Ancient Greece. 3 vols. 1828. 8vo. 
cloth, ]6s. 6 dm 

Cramer's Map of Ancient and Modem Greece, on two sheets, 1 
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Greswell's Fasti Tomporis Catholici. 4 vols. 1852. 8vo. c/oth, 
2I. lOS. 

GreswelFs Tables to Fasti, 4to., and Introduction to Tables, 

8 VO. cloth, i^s, 

GreswelFs Origines Kalendana? Italica>. 4 vols» 1854. 8vo. 

cloibf 2I. 25 . 

GreswelVs Origincs Kalcndaricc Hellenica*. The History of 
the Primitive Calendar among the Greeks, before and after the Legis¬ 
lation of Solon. 6 voU. i86a. 8vo. clofb, 4/. 4s. 

PHILOSOPHICAL WORKS, AND GENERAL 

LITERATURE. 

A Courfie of LectureB on Art, delivered before the University 
of Oxford in Hilary 1870. By John l<ii$kin, M.A., Slade 

Professor of Fine Art. Rvo. clo/h, ()s. 

A Critical Account of the Drawings by Nichel Angelo 
and Rallaellu in tlie University Galleries^ Oxford. By j. C. Rolnuson. 
KS-A. Crown 8vo. clofb, 4*. 

Bacon’s Novum Organum, edited, with English notes, by G. W. 
Kuchin, M.A. 1855. Rvo. clofb, gs. 6 d. 

Bacon’s Novum Organum, translated by G. W. Kitchin, M.A. 
1855. Svo. clofb, 9'. Oil. 

The Works of George Berkeley, D.D., formerly Bishop of 
CI0311C; Liicludiiig njaijy of hts writings hilherio unpublished. With 
Prefaces, Annotations, and an Account of Ins Life and Philosophy, 
by Alexander CampbeU Fraser, M.A., Professor of Logic and Meta¬ 
physics ill the University of Edinburgh. 4 vols. 1871. 8vo. cloth, 2I. tN«. 

Also sepftratcly. 

The Works. 3 vols. cloth, 2L 2s, 

The Life, Letters, A'c. i vol. cloth, 165. 

Smith’s Wealth of Nations. A new Edition, with Notes, 
by J. E. Thoroid Rogers, M.A. 2 vols. 1870. cloth, 21s. 

MATHEMATICS, PHYSICAL SCIENCE, &c. 

Vesuvius. By John Phillips, M.A., F.R.S., Profc&>or of 
Geology, Oxford. 1869. Crown 8vo. clofb, tos. 6 d, 

Geology of Oxford and the Valley of the 7 ’hames. By the same 
Author. 8vo. cloth, 3 is. Just Puhlub^. 



1 8 CATALOGUE OF BOOKS 

SynopBis of the Palholo^cal Series in the Oxford Jfuseiim. 
By H. W. Acland, F R.S., Regius Professor of Medicine, Oxford. 
1867. 8vo. cloth, ts. 6 d. 

Archimedis quae supersunt omnia cum Eiitocii commentariis 
ex receiuione Josephi TorcIH, com nova versione Latiiut. 1792. folio. 
cloth, iL 5<. ^ 

Bradley^s Miscellaneous Works and Correspondence. With an 
Account of Harriot's Astronomical Papers. l8ja. 410. clofb, 171. 

Reduction of Bradley's Observations by Dr. Busch. 1838. 410. 
cloth, is, 

Daubeny's Introduction to the Atomic 1 ‘heory. Second Edition^ 
greatly enlarged. tSjO. l6mo. cloth, 6s. 

Thesaurus Entomolosicus Hopeianus, or a Description, witli 
Plates, of the rarest Insects in the Collection given to the University by 
the Rev. William Hope. By J. O. Westwood, M.A., Hope Professor of 
Zoology, Preparing, 

Treatise on Infinitesimal Calculus. By Bartholomew Price, 
M.A., K.K.S., Professor of Natural Philosophy. Oxford. 

Vol. I. DifTerentuI Calculus. Second EJiuon, 185S. 8vo. cloth, 
] 45. (yd, 

Vol. It. Integral Caicnlus, Calculus of Varutions. and DiiTerential 
Ktjuations. Second Edition, 18C5. 8v<». cloth, iHs. 

Vol. HI. Statics, including Attractions; Dynamics of a Material 
Particle. Second Edition, 1868. 8vo. cloth, 16s. 

Vol. IV. Dynamics of Material S3'$tems; together with a Chapter on 
Theoretical Dynamics, by W. F. Donkin, M.A., F.R.S. 18C2. 
8vo. cloth, l6r. 

Bigaud's Correspondence of Scientific Men of the 17 th Century, 
with Index by A. de Morgan, 2 vols. l84l'l862. 8vo. cloth, 18s. 6 d. 


BIBIilOORAPHY. 

Bbert's Bibliographical Dictiouary, translated from the German. 
4 voU, 1857. 8tro. 1/. lOa. 

Cotton’s List of Editions of the Bible m English. Second Edition^ 
corrected and enlarged. 2852. 8to. cloth, 8s. 6 d, 

Cotton's Typographical Gazetteer* Second Edition, 1831. 8vo. 
cloth, m. 6tf. 
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Cotton's Typographical Gazetteer, Second Series. 1866. 8vo. 
cloib, 12s. 6 ii. 

Cotton's Rhemes and Doway. An attempt to shew what has 
been done by Rojuan C4l]iobcA tor die diilustoii of the Holy Scriptures 
in English. 1855. 8vo. cloth, <js. 


BODLEIAN LIBRARY CATALOGUES, &c. 

Catalogiis Cod<L MSS. Orientaliiiin Bibliothecae Bocllcianae : 

Pars I. a J. Un. 1788. M, lO.t. 

Paius [[ Vol. I, ab A Nicoll, A M. 18 si. fol. ids. 

Partin I( Vol 11. Arjbicus coinpicesens. ab E. B. Puscy. S.T.Il. 1835. 
fol. tl 

Catalogus MSS. qui ab E. 1 ). Clarke canip«irati in Bibl. Bodl. 

aOservaiKur: 

Purs prior. Inseruntiir Scholia inccJita in PInionein et in Canuina 
(kegorii Na/>. fSia. ^to. 

Pars posterior, Orientales complcclcns, ab A. Nicoll.A. M. 1814. 
4to. 2s. 6d, 

Cutalogns Ctxld. MSS. et Impressoniiu cum notis MSS. olim 
D'Orvillianoruni, in BibJ. Bodl. adservaiitur. 1806. 4t<;. 2s,6d, 

Catalogus MSS. Borcalium praccipuc Islandicae Originis, a Finno 

Magno hlaudo. 1832. 410. 44. 

Cutalogns Codd, MSS. Bibliothecae Bodlcianae 

Pars I. Codices Graeci. ab H. O. Coxc, A.M. 1853. 410. 1/. 

Partis U. Fasc. 1. Codices Laudianl, ab U. O. Coxe, A.M. t8*8. 
4to. li. 

Pars 111. Codices Grace! et Latini Cniiornciaoi, ab II. O. Coxc, A.M. 
1854. 4to. i/. 

Pars IV. Codices T. Taimen, ab A. Hackman, A.M. i860. 4to. 12s. 

Pars V. Codlcum R. Rawlin&on classes duae prlorcs, a Guil. D. 
Macray, A M. 1862. 4to. 125. 

Pars VI. Codices Syriaci, a R. P. Smith, A.M. 1864. 410. ]/. 

Pars Vn. Codices Aetliiopici» ab A. D.llniann, Ph. Doct. 1848. 4to. 

6s. 6d. 

Pars VIU. Codices Sanscritid, a Th. Aufrechi, A.M. 1639-1864. 
410. 1/. loa. 
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Catalogo di Codici MSS. CanoniciAni Italici, compilato dal Conte 
A. Mortara. 1864. 410. 10$. 6^. 

Catalogus Libronim I mpressorum Bibliothecae Bodlcianac. 
Tomi IV. 2843 to 1850. fol. 4i. 

Catalogus Disscrtationiim Academicarum qnibus nupcr aucta cst 
Btbiiotheca Bodleiana. 1834. fol. 7^* 

< Catalogue of Books bequeathed to the Bodleian Library by 
R. Go(igh« Esq. 1814. 4to. 15s. 

Catalogue of Early English Poetry and other Works illustrating 
the British Drama, collected by Edmond Malone, Esq. 1835. fol. 4$. 

Catalogue of the Printed Books and Manuscripts bequeathed to 
the Jlodician Library by Francis Doticc, Esq. 1840. fol. 15$. 

<hitalogue of the Manuscripts bequeathed to the Univci-sity ol 
Oxford by KHas Ashmole. By W. H. Black. 1845 4to. ll. los. 

Index to the above, by W. D. Macray, M.A. 1867. 410. 

C#ataloguoof a Collection of Early Newspapers and h'ssayists pre- 
fcincd to the Uudlelftn Library hy the late Rev. F. W. Hope. 1865. 
Svo. 7 s. 6r/. 

Cntalogus ("odd. MSS. qui in Collcgils Aulisque Oxnniensibus 
hdilie adscTvaiUur. Con fecit H. O Coxe, A.M. Tomi il. 1853. 4to. 
3/. 

Catalogus Code], MSS. in Bibl. Acd. Christ! ap. Oxen. Curavit 
G. W. Kitchin, A.M. 1867. 4to. t>s. 6 d, 
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The Delegates of the Clarciulon Press having undertaken 
the i)ubUcation of a series of works, chiefly educational, and 
entitled the (rinrrni)on '■^)U5S tktxits, have published, or have 
ill preparation, the following. 

Tbo:te fo which priecs ore a/tachni are already publhbed: (be oibtrs ore in 

preparotion. 


1. QBSEK Al^ liATIN CLASSICS, &c. 

A Greek Primer in XSnglish for the use of beginners. 
Sty tl)<3 Right Kev Cli.idc't WouUvsoTth, D.C.t.., in>}h p of St. Andrews. 
Hecf^nd KtlttKiH. Kxirn rc.«p. Hvi», <lofb» i%. Qf. 

Greek Verbs, Irregular and Defectivo; their forms, mean* 
ii]g. and ipiniitity; ciiibraoiig all the T«n5Ck U5cd by (Ircvk writer^, 
With reference to the pasisges in which they are found. My W. VcStch. 
Neiv Et/ifton. Crown hvo. clo/b, ios. (ul. J‘nhlnbetl. 

The Plcments of Greek Aeoentuatmn ((or Schools): abridged 
from hu l.irgcr work by ll. W. Chandler* M,A., WaynlSete Professor o1 
iVtoral and htcU|>hy>i€»] Pliilosopliy, Oxford. IC.xt. fcap. Svo. eloib, 
3 *. 6d. 

Aeschines in Ctesiphontem am? Demosthenes de Corona. 
With Jjilrt'duttjon tind Nr»tc«. Ity it. A. Snncox, M.A., and W. H 
Smicox, M.A., FclU»w> of Queen's CuUugc, Oxford, fn (he 

Aristotle's Politics. J>y W. L. Newman, IM.A., Fellow and 
Lecturer of BalUol College, aiiJ Reader iu Ancient History, Oxford. 

The Golden Treasury of Ancient <ircck Poetry; being a Col¬ 
lection of the passages in the Greek Classic lV>ct>, with introduc¬ 

tory Notices and Non*s. By R. S. Wright, M.A., Fellow of Oriel 
College, Oxford. Kxt. fcap. 8vo. clofh, hs. 6d. 

A Golden Treasury of Greek Prose, being a tuUcction of the 
finest passages in the principal Greek Prose Wiiters, with Introductory 
Notices and Notes. By K. S. Wright, M.A., F«llow of Oriel College, 
Oxfoid; and J. E. L. Shad well, M.A., Senior Student of Christ Church. 
Kxt. fcap. Sro. clotb, 4s. Hd, 

Homer. Odyssey, Books 1—XII (for Schools). By W, W. 
Merry. M.A., Fellow and Lecturer of Lincoln College, Oxford. Extra 
fcap. Svo. cloth, 4s. 6d, 
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Homer. Odyssey, Books I-XIl. By W.W. Merry, M. A., Fellow 
and Lecturer of Lincoln College* Oxford; and ihe late James Riddel). 
M.A., Fellow of Balliol College, Oxford* 

Homer. Odyeaey, Books XIII-XXIV. By Robinson Ellis^ 
M.A., Fellow of Trinity College, Oxford. 

Homer. Iliad. By D, B. Monro, M.A., Felluw and Tutor of 
Oritl College, Oxford. 

Plato. Selections (for Schools), With Notes, by B. jowett, 
M.Am Regius I’rnfcsbor of Greek; and J. Purves, M A., Fellow and 
Lecturer of D.ilHol College, Oxford. 

Sophoolea. Ocdiints Rex: Dindorfs Text, with Notes by the 
Vcn. Archdeacon Basil Jones, M. A., formerly Fellow of University 
College, Oxford. SWoftr/ etMoft. Ext. fesp. 8vo. i/wf ch/h^ It. 6c/. 

Sophocles. By Lewis Campbell, M.A., Professor of Greek, 
St, Andrews, formerly Fellow of Queen's College, Oxford. /« f/fe Press. 

Theooritus (for Schools). With Notes, by H. Snow, M.A., 
AsMstant Master at Eton College, formerly Fellow of St.John's College, 
Cambiidgc. Extra fcap. 8vo* c^o/8, 4s. 6</. 

Xenophon. Selections (for Schools). With Notes and Maps, 
by J. S. Phillpoiu, B.C.L.. Ai^ststant Master in Rugby School, formerly 
Fellow of New Cb'lege, C^ford. Kxt fcap. 8vo. c/of/r, 3 a. 6d. 

Caeaar. The Commentaries (for Schook), Part I. The Gallic 
War. lyith Notes, and Ma|S, bv Charles K. Mobcriy, M.A., A5sist.int 
Master iii Rugby School; formerly Scholar of Balliol College, 
Oxford. Fxt. fcap. Svo. Wo/^, 4J 6</. 

Also, to follow: Part II. The Civil War. By the same Editor. 

Cioero'a Philippic Oratfona. With Notes, by J. K. King, M.A., 
fornterly Fellow and Tutor of Merton College, Oxford. Dviny 8vo. 
clo/ibt I os. 6 (/. 

Cicero pro Cluentlo. With Introduction and Notes. By W. 
Rantsay, M A. Edited by G. G. Ramsay, M.A., Professor of Elumanity, 

f Glasgow. Extra fcap. 8vo. c/orb, 3s. 6 (i. 

Cicero. Selection of interesting and descriptive passages. With 
Notes. By Henry Walford, M A., Wadham College, Oxford, Assistant 
Master at Haileybury College, In three Parts. Second Edition. E.xtra 
fcap. 8vo. cio:b, 4$. Cd. 

Each Part separa/ily, iimp, is. 6 d. 

Part K. Anecdotes from Grecian and Roman History. 

Part II. Omens and Dreams: Beauties of Nature. 

Part III. Ronie*6 Rule of her Provinces. 

Cicero. Select liettere. With English Introductions, Notes, 
and Appendices. By Albert Watson, M.A., Fellow and Tutor of Brase* 
nose College, Oxford. Demy Svo. c/o/b, i8s. 
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Clc6ro de Oratore. With iDtrodiiction and •Notes. By 
A. 5 . Wilkins, M A., Professor of Latin, Owens College, Maiicliesier. 

Cicero and Pliny. Select Epistles (for Schools). With Notes 
by £. K. Bernard, M.A., Fellow of Magd.ileii College. Oxford, and the 
late C. E. Prichard, M.A., formerly Fellow of BalKol College, Oxford. 
In Priss, 

Cornelius If epos. With Notes, by Oscar Browning, M.A., 
Fellow of King's College, Cambridge, and Assistant Master at Eton 
(College. Extra fcap. 8vo. c/o/b, 2$, 6 d. 

Sorace. With Introduction and Notes, By Edward C. Wickham, 
M.A., Fellow and Tutor of New College, Oxford. 

Also a small editimi for Schools. 

lilvy, Books I-X. By J. R. Seeley, M.A., P'cliow of (Christ’s 
College, and Kegius Professor of Modern Histoiy, Cambridge, lionk I. 
8vo. viotb. 6>. JifSf /VWoAerf. 

Also a small edition for Sch<K)U. 

Ovid, Selections for the use of Schools. With Introductions 
and Notes, and an Ap|>endix on the Roman Calendar. By W. Kamiay, 
M.A. Edited by G. G. Ramsay, M.A., Professor of llnmanily, Glas* 
gow. Second Etit/ton. Ext. fcap. ftvo. clofb^ 4^. Oti, 

Fragments and Specimens of Early Xjatin. With Intro¬ 
duction. Notes, and liliistrations. By John Wordsworth, M.A., Fellow 
of Brasenose College, Oxford. « 

Selections from the less known Ziatin Poets. By North 
Pmder, M.A., formerly Fellow of Thaily College, Oxford. Demy 8vo. 
clolb, 15s. 

Passages for Translation into Xjatin. For the u»c of Pass¬ 
men and others. Selected by J. V. Sargent, M.A., Tutor, formerly 
Fellow, of Magdalen College, Oxford. Second EdUion. Ext. fcap. 8vo. 
clotht 2s. 6 d, 

II. MBNTAXi AND MORAIi PHILOSOPHY. 

The Elements of I>eductive Logic, designed mainly for the 
use of Junior Students in the Universities. By T. Fowler, M.A., 
Fellow and Tutor of Lincoln College, Oxford. Fourth Edition, with 
a Collection of Examples. Extra fcap. 8vo. cloth, gx. Sd, 

The Elements of Inductive Logic, designed mainly for the 
use of Students in the Uinvursities. By the same Author. Extra 
fcap. 8vo. cio(h, 6$. 

A Hsnual of Political Economy, fur the use of Schools, By 
J. E. Thorold Rogers, M.A., formerly Professor of Political Economy, 
Oxford. Second Ediiton. Extra fcap. 6vo. cloth. 4s. 6 d. 
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ra. MATHEMATICS, &e. 

AcoUBtics. By W, F. Donkin, M.A., F.R.S., SavUian Professor 
of Astronomy, Oxford. Crown 8vo tloiby js, 6 d. 

An Elomentary Treatiee on QuatornionB. By P. G. Tail, 
M A., Professor of Natiir*! Pliilcwopljy m the University of Edinburgh ; 
formerly Fellow of St. Peter’s College, Cambridge. Demy 8vo. ciofh. 
12S. 6r/. 

Book-keeping. By R. G. C. Hamilton, Accountant to the 
Board of Trade, and John Ball (of the Firm of Messrs. Quilter, 
Ball, Sc Co.), Examiners in Book-keeping for the Society of" Arts' 
Examination. Second edtfion. Extra fcap. 8vo. Imp clo/b, is. 6rf. 

A Course of IieotureB on Pure Oeometry. By Henry ]. 
Stephen Smith, M.A., F.R.S, Fellow of Balliul College, and Saviliaii 
Professor of Ocomcliy in the University of Oxford. 

A Treatise on Electricity and Magnetism. By J. Clerk 
Maxwtll, M.A.. F.R.S., formerly Professor of Natural Philosophy, King’s 
College, Loudon. In rbe Press. 

A Series of EUmetu<\ry Worh is bein^ arranged, and will :»bortly he 

announeed. 

TV. HI8T9IIY. 

Select Charters and other Illustrations of English Con- 
slilulioiul History, from the K.irliest Times to the Reign of Edward L 
Arr.iiiged*and Edited by W. Stubbs, M.A-. Kepms Professor of Modern 
History iii tlic Umveisity of Oxford. Crown 8vo. clofb, 8s. 6(/. 

A Constitutional History of England. By W. Stubbs, 
M.A., Regius Professor of Modern History in the University of Oxford. 

A Manual of Ancient History, By George Rawlinson, M.A., 
Camden Professor of Ancient History, formerly Fellow of Exeter 
College, Oxford. Bemy 8vo. ctofh, 14% 

A History of Qormany and of the Empire, down to the close 
of the Middle Ages. By J. Bryce, R.C.L., Fellow of Oriel Colleee, 
Oxford. ® 

A History of Germany, from the Reformation. By Adolphus 
Ward, M.A., Icilow of St. Peter’s College, Cambridge, Professor of 
History, Owens College, Manchester. 

A History of British India. By S. J, Owen, M .A., Lce*s Reader 
iu Law and History, Christ Church, and Teacher of Indian Law and 
History in the University of Oxford. 

A History of Greece. By E. A. Freeman, M.A., formerly 
Fellow of Trinity College, Oxford. 

A History of Prance. By G. W. Kitchin, M.A., formerly 
Censor of Christ Church. 
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V. liAW* 

SilementB of Law considered with reference to Principles of 
General jurisprudence. By William Markby, M.A., Judge of the High 
Court of Judicature, Calcutta. Crown S^o. 6s*. 6d, JuU Publi>btd. 

Oaii Inatitutionuxn Juris Civilis Coxnmentarii Quatuor; 
or, Elements of Roman Law by Gaius. With a Translation and Com¬ 
mentary by Edward Poste, M.A., Bamstcr-at-Law, and Fellow of Oriel 
College, Oxford. 8vo. elotb^ l6s. yust Pyblhh€d^ 

Commentaries on Roman Law; from the original and the best 
modern sources. Dy 11 . J. Roby, M.A., formerly Fellow of St. John'i 
College, Canibridge; Professor of Law at Unirersity College, London. 

VI. PHYSICAL SdEHCE. 

Natural Philosophy, In four volumes. By Sir W. Thomson, 
LL.IX, D.C.L., F.K.S., Profess/^r of Natural Philosophy, Glasgow; and 
P. G Tait, M.A., Professor of Natuc^l Philosophy, Edinburgh; formerly 
Fellows of St. Peter's College, Cambridge. Vol. 1 . 8vo. chib^ i/. 5s. 

By the sumo Authors, a smullcr Work on the s,;mc subject, 
formuig a complete Introduction to it, so far as it can be carried out 
with Elementary Geometry and Algebra. In iht Press. 

Descriptive Astronomy. A Handbook for the General Header, 
.ind also for praclical Observatory woik. With 324 illustrations and 
numerous tables. By G. F. Chambers, F.K.A.S., Barrlster-nt-Law. 
Demy 8vo. 8,56 pp., clofb, \L it. 

Chemistry for Students. By A. W. Williamson, Phil, Doc., 
F.K.S., Professor of Chemrstry, University College, London. A new 
Edition, witb SoliUtons^ Extra fcap. 8vo. clotb^ 8^. 6c/. 

A Treatise on Heat, with numerous Woodcuts and Diagrams. 
By Balfour Stewart, LL.D., F.R.S., Director of the Observatory at Kew. 
Second Edition, Extra fcap. 8vo. clo/b, 7>. Od, 

Forms of Animal Life. By G. RoUcston, M.D., K.R.S., 
Liaacre Professor of Physiology, Oxford, Illustrated by Descriptions 
and Drawings of Dissections. I>eniy 8vo. cloth. i6d. 

Exercises in Practical Chemistry (Laboratory Practice). 
By A. G. Vernon Harcourt, M A , F.R.S., Sen tor Student of Christ 
Church, and Lee's Reader in Chcnnsiry; and 11 . G. Madan, M.A., bellow 
of Queen's College, Oxford. 

Scries I. Qualitative Excrri:cs. Crown 8vo c/o'F, ys. 6d, 

Series H. Quantitative Exercises. 

Geology of Oxford and the Valley of the Thames. By John 
Phillips, M.A., F.R.S., Professor of Geology, Oxford. 8vo. clotb, 21s. 

Published, 
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Geology* By J. Phillips, M. A., F*R.S., Professor of Geology,Oxford. 

UechanicB. By Bartholomew Price, M.A., F.R.S,, Sedleian 
Professor of Natural Philosophy* Oxford. 

Optics* By R. B. Clifton, M.A., F.R.S., Professor of Experi¬ 
mental Philosophy, Oxford ; formerly Fellow of St. John's College, 
Cambridge. 

Electricity. By W* Esson, M.A., F.R.S., Fellow and Mathe¬ 
matical Lecturer of Mertoji College, Oxford. 

Crystitllography. By M. H. N. Story-Maskelync, M.A., Pro¬ 
fessor of Mineralogy, Oxford; and Deputy Keeper in the Department of 
Minerals, Dritish Museum. 

IfLineralogy. By the same Author. 

Phyeiological Physics. By G. Griflith, M.A., Jesus College, 
Oxford, Assistant Secretary to the British Association, and Natural 
Science Master at Harrow School. 

Magnctiem. 

VII. ENGLISH LANGUAGE AND LITERATURE. 

A Pirat Reading Book. By M.'ino Kichens of Berlin; and 
edited by Anne J. Clough. Extra fcap. Svo. rovers, 4^/. 

Oxford Reading Book, Part I. For Little Children. Extra 
fcap. 8 VO, 5/t^'ffovrr^, 6r/. 

Oxford Reading Book, Part II. For Junior Classes. Extra 

fcap. 8vu. covers, 6fi. 

On the Principles of Graxnmar. By E. Thring, M.A., Head 
Master of Uppingham School. Extra fcap, 8vo. eJo/b, 4s. Cr/. 

Grammatical Analysis^ designed to serve as an Exercise and 
Composition Book in the F.uglUh Language. By E. Thrtng, M.A., 
Head Master of Uppingltam School. Extra fcap. Svo. clo/h, 3s. 6d, 

The Philology of the English Tongue. By J, Earle, M,A., 
formerly Fellow of Oriel College, and Professor of Anglo-Saxon* Oxford. 
Extra fcap. Svo. eiotb, 6s. 6d. jfust Pu6/tsbe</, 

Specimens of Early English; being a Series of Extracts from 
the moat important English Authors, from a.d. 1250 to A.n. 1400. With 
Orammatical hitroiluction, Notes* and Glossary. By R. Morris. Extra 
fcap. 8VO. cloJb, Js, 6A. 

Specimens of English Literature, A.D* 13S4 to A.D, 1578. 
With IntroductioD, Notes, and Glossarial Index, by W.W. Skeat, M.A., 
formerly Fellow of Christ's College, Cambridge. Extra fcap. Svo. clo/h, 
js. 6d. yt/si Pubiisbed, 
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The Vision of William concerning Piers the Plowman^ 
by Willuni Langland. Edited* with Note^, by W. W. Skcat, M A., for¬ 
merly Fellow of Christ's College* Cambridge. Kxtia fcap. 8vo. 45.6(f. 

Typical Selections from the best English Authoi-s from the 
Sixteenth to the NlneteeutK Century* (to serve as a higher Reading 
Book,) with Introductory Notices aud Notes, being a Contribution 
towards a History of English Literature. Extra fcap. ovo. cloths 

Bpecimene of the ScottiBh lianguage ; being a Scries of An¬ 
notated Extracts illustrative of the Literature and Philology of the Low¬ 
land Tongue from the Fourteenth to the Nineteenth Century. With 
Introduction arid <Mossar). Uy A. H. Onrgess, M.A. 

Sre also XIL behto for other En^^ltsh Classics, 

Vm. FRENCH LANGUAGE AND LITERATURE. 

An Etymological Dictionary of the French Language, with 
:i Ficlacc on the Principles of French Etyniology. By A. Brachet. 
Translated by G. W. Kitclnn, M A., foniieify Censor of Christ Church. 
In tbc Presfi. 

Brachet'8 Hietorical Grammar of the French Language. 
Tratisl jieJ into English by G W. Kitchhi* M.A., foriucrly Censor of 
Christ Church. Extra fcap 8vo. doth. 3s Od. 

Corneille's Cinna, aud Moliere's Lc5i Fcmtnc«i Savantes. Edited, 
with Introduction and Notes, by Gustave Masson. Extra fcap. 8vo. 
chith^ If. Ctl, 

Racine's Androniaque, and Corneille's Lc Mcntciir. With 
Louis Racine's Life of his Father. By the same Editor. Extra fcap. 
8vo. clotb, 2$. Oti. 

Moliere's Lcs Fourborics dc Bcupin, and Racine's Alhalic. 
With Voltaire’s Life of Mohere. By the same Editor. Extra fcap« 8vo. 
cloth, is. C(i. 

Selections from the Correspondence of Madame de 86vign6 
aud her chief Contemporaries. Intended more especially for Girls* 
Schools. By the same Editor. Extra fcap. bvo. clo/b, 3&. 

Voyage atitour dc ma Chambre,by Xavier de Maistre; Ourika, 
by Madame de Duroa ; La Dot dc Suzette, by Pievde ; Les Jumeaux 
dc I'Hotul Corneille, by Edmond About} Mdsaventures d'un Ecolier* 
by Hodolphe Tdpffer. By the same Editor. Extra fcap. 8vo. cloth, 

25 . 6 </. 

A French Grammar. A Complete Theory of the French 
Language, with the rules in French and English, and numerous Examples 
to serve as first Exercises hi the language. By Jb^les Bud, Honorary 
M.A. of Oxford; Taylorian Teaclier of French, Oxford; Examiner 
ill the Oxford Local Examinations from 1858. 



CLARENDON PRESS SERIES. 


a 8 

A Prenoh Grammar Test. A Book of Exercises on French 
Grammar: each Exercise being preceded by Grammatical Questions. 
By the same Author. 

SiXercises in Translation No. from F>cnch into English, 
with general rules on Translation; and containing Notes. Hints, and 
Cxutums, founded on a comparison of the Grammar and Getnus of the 
two Languages. By the same Author. 

Exercises in Translation No. 2, from English into French, on 
the same plan as the preceding book. By the same Author. 

IX. OERMAir LAiraUAGE AlTD LITERATIHIE. 

Goethe's Egmont. With a Life of Goethe, &c. By Dr. Biich- 
bcim, iVofessor of the German Language and Literature in Kltig's 
College, London; and Exainirter in German to the University of 
r.ondort. Extra fcap. 8vo. chfb, js. 

Schiller's Wilhelm TclL With a Life of Schiller; an historical 
and critical Introduction, Arguments, and a complete Comiuentary. By 
the satue Editor. Ext fc.tp Svo. clodf» 3s. bif, 

Lsssins's Minna von Bam helm. A Comedy. With a Life of 
Leisiiig, Criikal Commentary, drc. By the same Editor. 


X. ART, &c, 

A Handbook of Pictorial Art. By R. St. J, Tyrwhitt, M,A., 
fonncrlv Student and I'utor of Christ Church, Oxford. With coloured 
Illustrations, I’hotographs, and a chapter on Perspective by A. Mac¬ 
donald. 8vo. bai/morocco, iSs. 

A Treatise on Harmony. By Sir F. A. ( 5 orc Oiiseloy, Bart., 
M.A., Mus, Doc., professor of Music in the University of Oxford. 4to. 
ch'h, I os. 

A Treatise on Counterpoint, Canon, and F'uguc, based upon 
that of Cherubiiii. By the same Author. 410. clofb, 165. 

The Cultiv^ation of the Speaking Voice. By John Ifullah. 
Crown 8 VO. eletb, 5s. 6<i, 

XI. HISCEIilAlTEOtrS. 

A System of Physical Xklucation: Theoretical and Practical. 
By Archibald Maclaren, The Gymnasium, Oxford. Extra fcap. 8vo. 
clo^h, Js, 6d. 

The Hodern Greek Iiangnaga in its relation to Ancient Greek. 
By E. M. Geldart, B A., fomicrly Scholar of BalLol College, Oxford. 
Extra fcap. 8vo. doth, 4s, 6d. 
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XIL A SERIES OP EKQIjISH CLASSICS. 

Dtsigned tc meet tbe <wants 0^ Students iu Eugtisb Literature: 
under tbe superintendence of tbe Rev. J. S. Bkkwer, M.A., 0/ 
Quecn^s Ccllegej Oxford^ and Professor of EngVtsb Literature at 
King^s Collegey London. 

Tukre arc two clanj^crs to winch the student of English litc* 
ratiirc is exposed at the outset of his task;—his reading is apt to 
he too narrow or loo dilfusc. 

Out of the vast nninber of authors sot Iwforc him in books 
professing to deal with this subject lie knows not which to select: 
he thinks he must IC4<1 a little of all; he soon abandons so hope- 
less an attempt; ho cuds by confonling himself with second-hand 
informal ion ; and )>rolcssing to study English literature, he fails 
to niaslor a single English author. On (he other hand, by con¬ 
fining his attention to one or two writers, or to one special period 
of English hlcratiire, the student luirrows his view of it; he fails 
to grasp the subject as awlnile; and in so doing misses one of 
the chief objects of his study. 

How may these errors he avoided? How ma> minute reading 
be combined with comprehensiveness of view? 

In tlic hope of furnishing an answer to tJicsc questions the 
Delegates of the Pi css, acting upon the advice and experience of 
Professor Brever, have dclcriiiincd to issue u series of small 
volumes, Mhich shall embrace, in a convenient form and at a 
low price, the general exleut^of haiglish Literature, as repre¬ 
sented in its masterpieces at successive epochs. It is thought 
that the student, by confining himself, in the first instance, to 
those authors who arc most worthy of his attention, will be 
saved from the dangers of hasty and indiscriminate reading. By 
adopting the course thus marked out for him he will become 
familiar with the productions of the greatest minds in English 
Literature; and should he never be able to pursue the subject 
beyond the limits here prescribed, he will have laid the founda¬ 
tion of accurate habits of thought and judgment, which cannot 
fail of being serviceable to him hereafter. 
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The authors and works selected are such as will best serve to 
illustrate English literature in its butorkal aspect. As ^^the eye 
of history/* without which history cannot be understood, the 
literature of a nation is the clearest and most intelligible record 
of its life. Its thoughts and its emotions, its graver and its less 
serious modes, its progress, or its degeneracy, are told by its best 
authors in their best words. This view of the subject will sug¬ 
gest the safest rules for the study of it. 

With one exception all writers before the Reformation are 
excluded from the Series. However great may be the value of 
literature before that epoch, it is not completely national. For 
It had no common organ of language; it addressed itself to spe¬ 
cial classes; it dealt mainly with special subjects. Again; of 
writers who flourished after the Reformation, who were popular 
in their day, and reflected the manners and sentiments of their 
age, the larger part by far must be excluded from our list. 
Common sense tells us that if young persons, who have but a 
limited time at their disposal, read Marlowe or Greene, Burton, 
Hakewill or Du Bnrtiis, Shakespeare, Bacon, and Milton Mill he 
comparatively neglected. 

Keeping, then, to the best authors in each epoch—and here 
popular estimation is a safe guide—the student M ill find the fol¬ 
lowing list of writers amply sufficient for his purpose: Chaucer, 
Spenser, Hooker, Shakespicare, Bacon, Milton, Drytlen, Bunyan, 
Pope, Johnson, Burke, and Cow|^r. In other M’ords, Chaucer is 
the exponent of •the Middle Ages in England ; Spenser of the 
Reformation and the Tudors; Hooker of the latter years of 
Elizabeth; Shakespeare and Bacon of the transition from Tudor 
to Stuart; Milton of Charles I and the Commonwealth ; Drydcn 
and Bunyan of the Restoration; Pope of Anne and the House 
of Hanover; Johnson, Burke, and Cowper of the reign of 
George III to the close of the last century. 

The list could be easily enlarged; the names of Jeremy 
Taylor, Clarendon, Hobbes, Locke, Swift, Addison, Goldsmith, 
and others arc omitted. But in so wide a fleld, the difficulty is 
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to keep the series from becoming unwieldy, without diminishing 
its comprehensiveness. Hereafter, should the plan prove to be 
useful, some of the masterpieces of the authors just mentioned 
may be added to the list. 

The task of selection is not yet finished. For purposes of 
education, it would neither be possible, nor, if possible, desirable, 
to place in the hands of students the whole of the works of the 
authors wc have chosen. \Vc must set before them only the 
masterpieces of literature, and their studies must be directed, 
not only to the greatest minds, but to their choicest productions. 
These are to be read again and again, separately and in comhina- 
tion. Their purport, form, language, bearing on the times, must 
be minutely studied, till the student begins to recognise the full 
value of each work both in itself and in its relations to those that 
go before and those that follow it. 

It is especially hoped that this Scries may prove useful to 
Ladies’ Schools and Middle Class Schools; in which English 
Literature must always be a leading subject of instruction. 

A General Introduction to the Series. By Professor Brewer, 
M.A. 

1. Chaucer. The Prologue to the Canterbury Tales; The 

Kiiighus Tale; The Nonne Prestes Tale. Edited by K. Morris, 
Editor of Specimens of Early English, Ac., Ac. Second Edition. Extra 
fcap. 8 VO. cloth. 2s. 6d. 

2. Bpenser’a Faery Queene. Books I and 11 . Designed chiefly 

for the use of Schools. With Introduction. Notes, and Glossary. By 
G. W. Kitchin, M.A., formerly Censor of Christ Church. Extra fcap. 
8 VO. doth. 25 , 6 d, each. 

3. Hooker. Ecclesiastical Polity, Book I. Edited by R. W. 

Church, M.A., Rector of Whatley; formerly Fellow of Oriel College, 
Oxford. Extra fcap. 8vo. doth. 2$. 

4. Shakespeare. Select Plays. Edited by W. G. Clark, M.A., 

Fellow of Trinity College, Cambridge; and W. Aldii Wnght, M.A., 
Trinity College, Cambridge. 

I . The Merchant of Venice Extra fcap. 8to. sdff cwitrs. a. 

II. Richard the Second. Extra fcap. 8vo. s/ijr^overs. 11. 6d. 

III. Macbeth. Extra fcap. 8vo. stiff covers, u. 6d« 
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5. Bacon, Advancement of Learning. Edited by W. Aid is 

Wright, M.A. Extra fcap. Svo, cloib, 4s. 6d» 

6. Milton. Poems. In Two Volumes. Edited by R. C. Browne, 

M.A., and Associate of King's College, London. 7 vol$. Extra fcap. 
Svo. cloth, (>d. 

Sold separateiy, Vol. 1 . 4s., Vol. II. 3s. 

7# Dryden. Select Poems. Stanzas on the Death of Oliver 
Cromwell; Astraea Redux ; Annus MtrabilU; Absalom and Achitophel; 
Relfgio Laid : The Hind and the Panther. Edited by W. D. Chrlstiti 
M.A., Trinity College, Cambridge. Ext. fcap. 8vo. cloth, 6d. 

8. Bunyan. Grace Abounding; The Pilgrim^s Progress, (Edited 

by E. Venables. M.A., Canon of Lirtcoln. 

9. Pope. With Introduction and Notes. By Mark Fattison, 
R.D.. Rector of Lincoln College, Oxford. 

1. Essay on Man. Extra fesp. 8vo. stiffs covers, is. Cd. 
n. Epistles and Satires. Nearly Ready. 

ro. Johneon. Rasselas; Lives of Pope and Dryden. Edited by 

C. H.O. Dante), M.A.. Fellow and Tutor of Worcester College, Oxford. 

II, Burke. Thoughts on the Present Discontents; the two 
Speeches on America; Reflections on the French Revolution. By 
Mark Pattlson, U.D., Rector of Lincoln College. Oxford. 

la. Cowper. The Task, and some of his minor Poems, Edited 

by J. C. Shairp* M.A., Principal of the United College. St. Andrews. 
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77ie Delegates op the Press tnvi/e su^^fs/tons and advice 
/rom all persons interested in education; and will be thankful 
for hintst dc. addressed to either the Rev. G. W. Kitcuin, 
St. Gileses Road East^ Oxford^ or the Seceetary to the 
Delegates^ Clarendon Press, Oxford. 






